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I RECEIED
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paunemora, NY G

Honorable James E. Grimes
U.8. S.E.C.

100 F. Street, N.E,
Washington, DC 20549-2557

FICE OF THE SECRETARY

Ra: File No. 17210
Respondent's Partial Answer to Plaintiff's
Ocder Instituting Proceduras ("OIP™)

October 4, 2016

Dear Judge Griames,
Eogclosed please £ind a copy of the Respondent's Partial Ansver

to Plaintiff's Ogrdar Instituting Procedures (“OIP"), Pursuamt %o
Rule 220(a) & (b), and Motion for Extension of Time, Pursuant to
Rule 181, to File Complete Answer. You will discover from the
information contained herain as well as information that I
previously seat you, 1 have continuously bsen constructively
prevented from submitting 2 complete adequate and effective Ansver
to the 0IP due to a number of reasons such as: '

1. I - Acccx (M) extremely limits

oy time in the Law Library.

2. CCF takes about one(l) month to process Authorized Advance
Requests in order for am indigent prisoner to make photocopies.

3. CCF commenced and continucs to deny prisoners from obtaining
plain white paper in ordar to prepere legel documents.



4. Plaintiff convinues to rafrain from providing Respondent with
all the relevant material requested ia Raspoadent's Dlscovery
Mokion, purevwant te Rule 230, in order for Respondent to
adequately and affectively Answar the Plaintiff'’s 0O1IP,

3. Tha Court continues 20 refrain from executing the Judicial
Subpoanas Duces Tacum ("SURPOENAS™), to previde Respondeat with
tha relevant mataviel requested in the SUBPOENAS, io orvder for
Respoadant to adequately and effectively Answer the Plaintiff's
o1r.

In addition, indigsnt Respondeant could only afford to make
theaa(2) incomplete coples of the EXHIBITS subaitted with the
Respondant's Partial Aaswer to Plaiatiff's OIP, based ca the
afore-mentionad impadisenta. Dua 2o the fast that Raspondent has
provided Plainciff with most of the EXHIBITS, sursuant to
Plalatifi'’s Subposna Duses Tasum 1ssuad in ov about 200¢, raferved
to ia the Raespsadent’s Peartial Aaswse sudbmitted hevewith,
Plaintiff will not be prejudiced in any way and has the ability to
provide the Court with any =2issing EXHIBITS that ths Jourt may so
requast.

Dated: Oatebar 4, 1016
Daanenora ,NY

e

“11, Respondent




UNITED STATES OF AMERICA
Before the

SECURITIES AND EXCHANGE COMMISSION

ADMINISTRATIVE PROCEEDING
FILE NO.: 3-17210

HEARING OFFICER: James E. Grimes RECEIVED
DATE: October 4, 2016 OCT 2 42016
In the Matter of . RESPONDENT®S
' PARTIAL ANSWER TO OIP
PAUL LEOR WHITE II, PURSUANT TO RULE 220(a),(b)
AND MOTION FOR
Respondent. EXTENSION OF TIME

PURSUANT TO RULE 161
TO FILE COMPLETE ANSWER

-.Q-------—--G-“.Q.-‘Q-‘-ﬂ-u-x

Dated: October 4, 2016
Dannemora, NY

Paul Looa wntts 11, NN

Respondeat, Pro Se

P.O Box 2002

bannenora, NY [N




RESPO&DEBT § ANSWERS TO PLAINTIFP'S ALLEGATIOHS !N

ANSHERS TO PARAGRAPH 1

Plaintiff has no jurfsdietion ever Respoadont who veliagquished
his securities liceases iam 2009 and the underlyiag case doas got
invelve a scoueity under Scetion 13(b) of the Sceurities Ercharge
Aot of 1934 ("Exchange Aet) and Scetden 203(f) of the Investment
Advicers Act of 1940 (¥Advisors Act"), grounded upon the Feacons
stated in detall hergain.

ANEYERS 70 PARAGRAPH 11¢a)(1)

i. Anguweer to allogation contained in sentense #1: Palse

2, Answar to allegation contained in sentenes #2: Rosopondent
cannot ctake an answer o this asllegation bacause Plalatiff has
failed o furnish and the Administeative Lavw Judge (“ALJ") has net
exacuted the Juddicial Subpocmas Duces Tooum ¢o provide Respoadent
vith the rolevant matecial Respondeat requested {in the Discovery
process, censtructively pravonting Respoudent from subaitting an
adequate aud offesctive defonmso to Plaintiff’o allagatiens,

3, Answar to alleogation contained in sentonce #3: Palsae

4. Answer to allegation coatainad in sentamce 361 Teue



ANSUERS TO PARAGRAPH II(B)(2)

5. Angwer to allegation contained im ccatence #1: Trua
6. Answer to allogation contained fm saentenee $#2: True
6. Answse te allogation containad in scntemse #3: False

7. Ancver to allegation aontained inm centonce #4: False

ANSYER _TO PARAGRAPH II(B)(3)

8. Answer to allegatien contained in genteomee ¢1: Respondent's
conviction was obtaiscd in viclatien of both the Comstitution of
the United States of Americs and the Hew York States Coastigutien,
as described in detail herein.

ANSUER TO PARAGRAPH IT(B)(4)

9. Amswer to allegation contained ia scnteonce #1: Respondent's
sentenca and restitution were iscsued in wviolation of both the
Constitutfion of the United Ststes of America and the New Yerk
States Comstitution, an described in detall herain.



RESPONDENT'S FPIRST DEPEBWSE
PLAINTIFF LACKS AUTHORITY TO PROS RESPONDENT

The Securities Act of 1933 (“SBCURITIRS ACE") and the
Securitics Exchange Aet of 1934 ("EXCHANGE ACT"), erecated a need
fer the Sccurities and Exchange Commission, which was eunacted by
Congress a8 discuseed hemceforth. In the ocase at ber, the
Respondent voluntarily reliaquished his sccurities licemses, due
to the fact that Respondent no longer dasirad to be assoceiated
with an unethical and immoral orgamization, the Pinmancial Industey
Regulatory Authority ("FINRA™).

Grounded upon tha fact that im or about 2009, Raespondent
geliaquished his sesuriticss liceomsez, coupled with the fast that
the undeelying issue of the Respondont's conviction was obtained
in wviolation of Rcspondent's Federsal and HNew York State
Constitutional rights, asc discussed in detail herein, coupled with
the fact that the underlying issue, raesulting im Roespoadeat's
unjust coaviction did got 1involve a saecupity, the Securities
Exchange Coanissfion 1lacke authozity &o prosesute Respoadent,
pucsuant to Title 17 of the Cede of Fodeeal Regulationas.



RECEIVED
HISTORY AND CONGRESSIONAL INTENT OCT 242018
ENACTING THE SECURITIES ACTS OF 1933 AND 1934
.LEﬂQﬂilﬂﬁﬁﬁﬁﬂﬁi

The primary reason why Congress enacted the Securities Acts of
1933 and 1934, was to protect investors, who lacked the skill
to manage and further, lacked control over their investment, thereby,
relying solely on the investment company's expertise and integrity.
The Securities Act of 1933 and the Securities Exchange Act of 1934
arose by the need to regulate financial information for the protection
of investors in order to curb excessive speculation, market manipulation,
and the like. While "form" has been disregarded for '"substance" in
relation to the ACTS, for the purpose of extending coverage, there
is substantial authority supporting that weight should be given
to "substance'" rather than '"form", governing implementation of the
ACTS, even if it restricts their coverage (Forman v. Community Services,
500 F.2d 1246 (U.S.C.A. 2 Cir. [NY] 1974; Securities Act of 1933,
§1 et seq.; 15 U.S.C. §78a et seq.).

In Forman v. Community Services, 366 F.Supp. 1117 (U.S.D.C. S.D.

[(NY] 1973), the Court held:

"Although the securities laws do not extend to the purchase of real
estate, this is so because the transaction does not meet the full

test developed to identify a stock or an investment contract, not
because the underlying property is real rather than personal'.

A "security"is defined in Section 3(a)(10) of the 1934 Act,
15 U.S.C. §78c(a)(10), provides in relevant part:

""(a) when used in this title, unless the context otherwise requires

(10) The term 'security' means any note, stock, treasury stock, bond,
debenture, certificate of interest or participation, if any, profit-
sharing agreement or in any ... mineral [oil, natural gas, gold etc.]
royalty or lease, any collateral-trust, -z ..subsc¢eiption; transferable
share, 'investment contract', voting-trust certificate, certificate

of deposit, for a security ..."

In Bnited Sportfishers v. Buffo, 597 F.2d 658 (U.S.C.A. 9 cir. [CA] 1978)

the Court opined:

"Notwithstanding the generality of the language, the Supreme Court

has concluded that 'the context' underlying Security Regulation
under the 1934 Act indicates that 'security' should be Iimited to

investments and not other commercial dealings [real estate]"



- It is important for the Honorable Court to carefully examine

the specific wording in the 1934 Act in which Congress specifically
included "mineral royalty or lease" and '"profit-sharing agreement"
to be considered an "investment contract'. The primary reason why
Congress specifically included "mineral royalty or lease" in the
1934 Act was to allow oil and natural gas companies to access private
funding on a national, rather than regional (state), basis because
0oil and natural gas production id vital to our nation's economy and
the general public's well being. Contarily, Congress specifically
omitted real estate from the wording contained in the 1934 Act
because it deemed real property should not be government controlled
but, rather, regulated by the individual state in which the property
is located.

However, Congress did interceed in real estate by enacting the
Interstate Land Sales Full disclosure ("ILSFD") Act in 1968, in
response to the perceived abuses detailed in hearings held before
the Senate, regarding the unscrupulous marketing and sale of undeveloped
subdivided land, often sight-unseen, to investors from far away
states (Pub. L. 90-448, 82 Stat. 476 (1968)). The original bill,
introduced by Senator Harrison A. Williams, Jr., in 1965, required
full disclosure to buyers of subdivided land. William's bill "to
the amusement of some and the chagrin of others, was simply a
truncated version of the Securities Act of 1933, adapted for application
to the sale of real estate lots'" (Sec. 111 Cong. Rec. 27, 310, 27,
312, (1965)).

In 1979, Congress amended the ILSFD Act because the House Committee
on Banking, Finance and Urban Affairs fund that "small businessman
[similar to Respondent] and persons who occassionally sell lots from
a larger inventory of land have been subjected to extensive regulatory
requirements'". In response, the Committee suggested amendments
designed to "to balance the consumer's need for adequate protections
and remedies with the small businessman's concern with over-regulation".
In addition, to providing '"improved remedies to assist defrauded
customeré", the Committee proposed to add ''several exemptions and

a state certification procedure".



Notably, the Committee proposed to exempt, from securities”regulation,
subdivisions smaller than 100 lots from registration and disclosure
provisions of the ILSFD Act. On December 21, 1979, Congréss passed a
slightly altered version of the House Committee's recommended amendments,
inclusing the exemption of subdivisions less than 100 lots (See Housing
and Community Development Amendments of 1979, Pub. L. 96-153,

93 Stat. 1101 1979). The ISLFD Act has changed little since 1979.

In 2002, the United States Internal Revenue Service issued
Rev. Proc. 2002-22, which included Tenant-In-Common ('TIC") properties
having 35 or less owners to be exempt (i.e. Safe-harbor) under
26 U.S.C. §1031, more commonly known as tax deferred '1031 EXCHANGE".
Respondent submits to the Honorable Court that if Congress intentionally
exempted "subdivisions less than 100 lots [owners]" from regulation
under Federal Securities Laws and Regulations, it is logical that
Congress would also exempt real estate ownership [TIC] having 35 or
less owners as present in the case at bar.

As the Honorable Court may be aware, Respondent is regarded by
his peers to be one of the leading experts and authority on
Tenant-In-Common (''TIC") property ownership and 1031 EXCHANGES.

In fact, over the past 39 years, Respondent has successfully,
without incident, other than the case at bar, implemented countless
TIC/1031 EXCHANGE property ownership transactions involving many
hundreds of millions of dollars worth of real estate for himself

and clients. Respondent first obtained his professional real estate
license in the early 1980's and was licensed by New York State

to teach real estate and tax law to professionals such as attorneys,
Certified Public Accountants (''CPA'"), accountants, real estate
brokers and agents. Respondent has spoken at numerous real estate
conventions and seminars throughout the U.S. as well as educated
well over 10,000 investment property real estate owners. Furthermore,
Respondent has published a plethora of papers on the subject matter
(i.e. TIC/1031 EXCHANGES) that law schools throughout the U.S.
utilize the teach their law students.

In 2002, Respondent invented the 'White Rule', that numerous
real estate and securities professionals utilize to determine if

property is a "seccoity”’ oo 'mon-security'. Io date, the “White

Rule' has never failed. The "'White Rule' states:



"If a property conforms to 26 U.S.C. §1031 and, thereby, tax
deferred exchangeable, the property itself is not a security.
However, the means by which a property is acquired and/or the form
of ownership may constitute an 'investment contract', pursuant to
the Securities Act of 1934".

For example, co-operative or condominium real estate, itself,
is not a security but the "means by which the property is acquired
(i.e. Ownership of stock in real estate corporation) of the form
(i.e. Non-fee simple deeded ownership interest) may constitute
an 'investment contract''in accord with the White Rule (see S.E.C. v.
C.M. Joiner, 320 U.S. 344 (U.S. [TX] 19430; Forman v. Community,
500 F.2d 1246 (U.S.C.A. 2 cir. [NY] 1974); Bender v. Continental
Towers, 632 F.Supp. 497 (U.S.D.C. S.D. [NY] 1986); Davis v. Rio
Rancho, 401 F.Supp. 1045 (U.S.D.C. S.D. [NY] 1975); Kaplan v. Shapiro,

655 F.Supp.
540 F.Supp.
700 F.Supp.
729 F.Supp.

336 (U.S.D.C. S.D. [NY] 1987); Slevin v. Pedersen,

437 (U.S.D.C. S.D. [NY] 1982); Horowitz v. AGS Columbia,
712 (U.s.D.C. S.D. [NY] 1988); Clemente Global v.Pickens,
1439 (U.S.D.C. S.D. [NY] 1990); Fargo v. Dain, 540 F.2d

912 (U.S.C.A. 9 cir. [ND] 1976), 405 F.Supp. 739 (U.S.D.C. S.D. [ND] 1975);
Romney v. Richard Prows, 289 F.supp. 313 (U.S.D.C. [UT] 1968);

Goldberg v.

401 North Wabush, 904 F.Supp. 2d 820 (U.S.D.C. N.D. [IL] 2012).



RESPONDENT'S SECOND DEPENSE
PLAINTIFF LACHS AUTHCRITY TO PROSECUTE RESPORDENT GROUNDED UPON PACT THAT

Commoncing is 2008, numsrous clicnts and prospesctive cliemts
coutacted Respondent ¢ purchase zeal estats, %o be utilised as
the Replacemeat Propesty ("RPP®) for their impleweatation of tazr
dofegred exchanges, pursuant to 28 C.P.R. §1031, wmore commonly
kneva as @ “1031 EXCHANGE", beeause thay sold their Rolinquished
Property (“BLP") and vere requiced to purchase amcther aquelly or
greater prised property, withia one huadsed aighty (180) days from
closing. Rospendent showed his clionts numerous RLPs, 4nsludiag
real e@state locatad om Delight Road, Lawadale, NC, which consists
of a 374 acre pareazl owned by Hansy and Gilbert Stamey (“STANEYS™)
and a 26 asre parcel owned by Gray eeod Susan Kimmal ("KIMMELS"),
vhe purchased same from the STAMEYS in 2007. The STAMEY PROPERTY
and XINMEL PROPERTY are hereinafter rcfarzred to ao the PROPERTY.
Respondent created & company, John Cline Reseevoir LLEC ("JCR
LLC"), vhich {o owned by the Pasul White Family Limited Partneeshaip
("WHITE FLP"), to purchase the PROPERTY from Ghe STANEYS and
KINMELS, Respoadent 1z the aanaging amembeor 6f JCR LLC and selected
the following porsons, from his numetous clicats and prospssctive
clicnts, to purchase the PROPERTY, based upon JCR LLC's imteme was
to dovelop the proparty, wvhich requiced eoxportise, knowladge aad
exparicaca to de 3o bocauvse Respondent, WHITE, lacked sawme.
Respoadant solested the folloving elients, herclnafter referred Ro
as “BUYERS", to purchase the PROPERTY:



1. AlDert Abney ( "ABNEY™)

2. Teodocia Santos (“T.SANTOS")

3. Edilberto Santos ("E.SANTOS")

4, Sandra Schmidt ("SCHMIDT")

5. Dean DelPrete ("DELPRETE")

6. Afzal Sheikh ("SHEIKH")

7. Maryann Chernovsky ('CHERNOVSKY")
8. Saverio (Sal) Saverimo (“SAVERINO")
9. Patrick Mitchell ("MITCHELL")

10. Preston Traeiber (TREIBER")

All BUYERS, except CHERNOVSKY, herecinafter refercred to as "1031
EXCHANGERS", utilized the PROPERTY as their Replacement Property
("RPP") in their individual 1031 EXCHANGES. Each BUYER executed a
Purchase Agreement ("PA": EXHIBIT A) with JCR LLC to buy the
PROPERTY as well as personally, or on behalf of their company, as
wvell as STAMEYS, exaecuted a Power of Attorney ("POA": EXHIBIT B)
and Dual Reprasentation Agreement ("DRA": EXHIBIT C), authorizing
Cathleen Quinn-Nolan Esq. ("NOLAN") to represent them as their
attorney-in-fact inm the PROPERTY purchase. Pursuant to the PA
(EXHIBIT A), the BUYERS agreed to NOLAN'S representation and
acquire title of the PROPERTY in their personally or corporataly
owvned Limited Liability Companmy, which NOLAN formed eon thair
behalf (EXHIBIT D). At closing, NOLAN, representing STAMEYS, and
WHITE, acting as managing member of JCR LLC, exccuted deeds on the
SELLER'S bechalf, transferring ownership of the PROPERTY to the
BUYERS. Thereafter, STAMEYS persconally executed subsaequent deeds
on the STAMEY PROPERTY (EXHIBIT E).



In 2012, the Suffolk County Distriet ARtecmey ("SCDA™)
counenecaod bdoth a Civil Case Index WO. 29661-2012 (“CIVIL CASE")
end a Crimimal Casc Indictment HWe. 2710-2012 (“CRIMINAL CASE™).
Respondeat, reprosanting himself Pro Seo, litigated the CIVIL CASE,
whoraia Hencrable Supseme Court Justice Elizabeth H. Emerson,
thoroughly comamined both the CIVIL CASE and CRIMINAL CASE issuiag
a Decision aund Order (EXHIBIT F), in Respondent's favor, whereinm
Homorable Justice Emerson stated that thare was “no criminality®
invelvad in tha real cetate tramsactien, invelvieg the PROPERTY,
hecolaafter refervred to as the JCR LLC DRAL (See EXHIBIT F). Based
upoa a plathora of violations of Respondent’s Conctitutienal
rights, the SCDA obtainmed = criminmal convictien of Respondent,
that ahould bo veversed shevtly, based on the reasons presented
heacaforth.



1031 EXCHANGE: HISTORY AND FACTS

In 1918, Congress enacted legislation to collect income tax from
U.S. residents and domestically domiciled corporations. Today, the
United states of America is the largest voluntary, YES voluntary,
taxation system in the world (NOTE: There is no federal law mandating

payment of income tax).

In 1021, Congress enacted legislation to enable farmers to sell
their appreciated nutrient depleted land and buy new nutrient
rich land upon which to grow crops, without paying tax on the gain.
This pre-cursor '"exchange'" legislation was not utilized until 1935
when the first '"land exchange" occurred. To date, there have been

five(5) major revisions to the law regarding "like kind property

exchanges'.

In 1991, the most significant revision occurred, which permitted
taxpayers to '""delay'" their property exchange for up to 180 days
(""180 DAY RULE"), commencing from the sale date of the taxpayer's
Relinquished Property and purchasing a Replacement Property within
the 180 DAYS. A second mandate was that an "Exchanger' must
identify the Replacement Property(ies) within 45 days ("'45 DAY RULE")
from the time of the sale of the Relinquished Property. This '"Delayed
Exchange' was enacted after a taxpayer, Stalker, sﬁccessfully
litigated against the U.S. Internal Revenue Service. 1031 Exchange
professionals refer to the modern day property exchange as the
"STALKER EXCHANGE", named after the taxpayer who successfully
challenged the IRS. A taxpayer who implements a '"like kind
property exchange' is commonly known as a 1031 EXCHANGER and the
transaction is referred to as a ''1031 EXCHANGE".

Respondent has been successfully implementing 1031 EXCHANGES,: .

pursuant to 26 U.S.C. §1031, for approximately 40 years. When
Respondent commenced his real estate career, he and other real
estate professicnals rarely utilized 1031 EXNCE. :NGES Tseczauss
taxpayer was forced to sell his/her investment property (i.e.
Relinquished Porperty) and purchase a Replacement Property at the
same closing on the same day which is the primary reason why the

majority-of 1031 EXCHANGES failed prior to 1991. However, with the



advent of the STALKER EXCHANGE that permitted a taxpayer to delay
purchasing the Replacement Proeprty for up to 180 DAYS, real estate
professionals embraced the concept and, presently, approximately
$100 Billion of real estate is 1031 EXCHANGED in the U.S. per annum.
The Honorable Court should realize the 26 U.S.C. §1031 pertains to
any real property, such as vehicles, equipment, jewlery, art etc.

not solely to real estate.

As previously discussed herein, the "White Rule'" states that if
real property in question is '"1031 EXCHANGEABLE" it cannot be

considered a "security"

In the case at bar, nine(9) of the ten(10) BUYERS and ten(10)
of the eleven(11l) OWNERS of the PROPERTY implemented 1031 EXCHANGES
was CHERNOVSKY because she utilized corporate funds to purchase
the PROPERTY, rather than selling a Relinquished Property. The above
described nine(9) BUYERS (i.e. All BUYERS except CHERNOVSKY), who
implemented tax deferred exchanges, pursuant to 26 U.S.C. §1031,
are hereinafter referred to as 1031 EXCHANGERS. In accord with the
laws, rules and regulations governing 1031 EXCHANGES, a 1031 EXCHANGER
must utilize 100% of the money he/she receives ('"SALES FUNDS") from
the sale of his/her Relinquished Property to purchase another ''like
kind" real estate to be held for investment purposes. Any amount
of SALES FUNDS not utilized or held on behalf of the 1031 EXCHANGER
(i.e. Remains their property) is taxable and must be reflected on
the 1031 EXCHANGER'S federal (i.e. 8824 Form and Schedule D) and
state tax returns as well as, concurrently, the 1031 EXCHANGER

must pay both federal and state taxes thereon.

In the unlikely and unfortunate event that a 1031 EXCHANGER fails
to consummate his/her 1031 EXCHANGE, by not receieving a valid deeded
ownership interest in the Replacement Property within the 180 DAYS,
commencing on the sale date of the Relinquished Property, the 1031
EXCHANGER must pay federal and state taxes, penalty and interest

4~ J— A, ——

~ —km AT s N~ P S, P S

on tha failad 1231 EXCHANGE In the scenarion that the 1C31 YCHANCGER

did not amend their personal ana/or corporate federal and state tax
returns, reflecting theif~failed 1031 EXCHANGE, the 1031 EXCHANGERS




have commited both federal and state fraud and criminal tax evasion
in both the state that they reside (i.e. New York, Virginia, Nevada,
or Indiana) and the state in which the PROPERTY is located. North
Carolina. In addition, the 1031 EXCHANGERS would be subject to both
federal and state criminal perjury for filing a false tax return.
Furthermore, the 1031 EXCHANGERS would be subject to both federal
and state civil penalties in a cumualtive amount exceeding $4 Million
in Respondent's professional opinion, based upon his numerous

years being licensed by New York State Departments of Real Estate
and Accountancy to teach tax attorneys, attorneys, Certified

Public Accountants ("CPA"), accountants, real estate brokers and

agents.

In summary, if the BUYERS who are 1031 EXCHANGERS did not receive
a valid deeded (EXHIBITSD. K andE ) ownership interest in the PROPERTY,
they are both federally and state criminally as well as civilly
liable. If any third party, including any Governmental and/or Municipal
Official or employee had knowledge of the 1031 EXCHANGER'S fraud,
tax evasion and/or perjury by failing to amend their federal and/or
state tax returns, he/she is also criminally liable for aiding and
abetting commission of a known crime. A very serious career ending

offense.



FACTS OF THE REAL ESTATE TRANSACTION

1. In 2008, Respondent established John Cline reservoir LLC ("JCR LLC"),
a Delaware Limited liability Company, of which Respondent is

a managing member.

2. In 2008, JCR LLC entered into contracts of sale with Nancy and

Gilbert Stamey ("STAMEYS") to purchase approximately 274 acres
of farm land, located on Delight Road, Lawndale, NC, including
an immobile home, two(2) mobile homes, chicken rearing facilities,

farm equipment and cattle.

3. In 2008, JCR LLC entered into a verbal contract of sale with
Gray and Susan Kimmel ("KIMMELS'") to purchase approximately
26 acres of land, located on the corner of Delight and Casar Roads,

Lawndale, NC, including a historic cotton gin thereon.

4. During: the yeérs 2008 and 2009, JCR LLC executed Purchase
Agreements ("PA"; EXHIBIT A)with ten(10) Buyers ('"BUYERS")

namely:

i) Albert Abney ("ABNEY")
ii) Teodocia Santos ('"T. SANTOS")
iii) Edilberto Santos ("E. SANTOS")
iv) Sandra Schmidt (' SCHMIDT")
v) Dean DelPrete D/B/A 114 Parkway Drive Associates LLC ("DELPRETE")
vi) Afzal Sheikh D/B/A S&G Properties Inc. (''SHEIKH")
vii) Maryann Chernovsky D/B/A Little Shelter Animal Adoption (''CHERNOVSKY")
viii) Saverio (Sal) Saverino B/B/A Homeport Inc. ("SAVERINO")
ix) Patrick Mitchell ("MITCHELL")
x) Preston Treiber D/B/A Treiber Realty Corp. ("TREIBER")

All BUYERS,with the exception of CHERNOVSKY, implemented tax
deferred exchanges, pursuant to 26 U.S.C. §1031, more commonly
known as '""1031 EXCHANGE'" and are hereinafter referred to zs
1031 EXCHANGERS'". The PA executed between JCR LLC and BUYERS
included all the afore-described real estate (i.e. '"STAMEY PROPERTY")
and "KIMMEL PROPERTY'") and chatels but specifically excluded the

farm equipment and cattle that were to be retained by JCR LLC.



Each BUYER personally, or on behalf of their corporataion,

executed a Purchase Agreement ('"PA'"; EXHIBIT 4 ); Tenant-In-Common
Agreement ("TICA"); Power of Attorney ("POA"; EXHIBIT B ); and

Dual Representation Agreement ('"DRA'"; EXHIBIT C ), hereinafter
referred to as the '"DOCUMENTS", in Respondent's presence, with

the exception of SCHMIDT, who Respondent personally mailed original
DOCUMENTS thereto for her signature and personally received
original signed DOCUMENTS back from SCHMIDT, who resides in the
State of Indiana (EXHIBITS A, B ,sand C). The relevant points

agreed upon by the parties in the PA are as follows:

A.

BUYER agreed to a purchase price of the PROPERTY in 2008
of $5,700,000 and $11,000,000 in 2009 (EXHIBIT A: page 1,
paragraph 1).

BUYER agreed to purchase the PROPERTY as Tenant-In-Common ("TIC")
ownership proportionate (i.e. Percentage) to the amount of

funds BUYER utilized to purchase the PROPERTY (EXHIBIT A : page 1,
paragraph 1.1). For example, in 2008, if a BUYER utilized
$570,000 to purchase a deeded TIC ownership interest, he/she
would receive 10% (i.e. $570,000 / $5,700,000 = 10%) ownership
in the PROPERTY.

BUYER granted Seller (i.e. JCR LLC) an option to repurchase
the PROPERTY ("REPURCHASE OPTION'") at anytime within 5 years
from the PA execution date by both parties (EXHIBIT A:page 1,
paragraph D) by JCR LLC paying BUYER 7% REPURCHASE OPTION fee
and 5% premium ("REPURCHASE PREMIUM") per annum if JCR LLC
exercises the REPURCHASE OPTION within the 5 year time period
(EXHIBIT : page 12, paragraphs 9.1, 9.2, 10.1 and 10.1.1)

During the time period cbmmencing 2008 through 2010, JCR LLC
paid BUYERS approximately $500,000 in REPURCHASE OPTION payments
but was forced to cease due tq‘the fact that SAVERINO and

(8

CHERNOVSKY filed false chargzes against Respondent resulting

in his arrest on July 11, 2011.



In 2008 or 2009, the BUYERS each received deeded TIC

ownership interests (EXHIBITA ) in the PROPERTY via their
individually or corporately owned Limited Liability Company
(i.e. John Cline Reservoir I-X LLC) that was established on
their behalf by their attorney, Cathleen Quinn-Nolan Esq.
("NOLAN"), who utiled their executed POA (EXHIBITB ) and

DRA (EXHIBITC ) to represent the BUYERS at closing, whereat
NOLAN, STAMEYS, KIMMEL and/or JCR LLC executed deeds (EXHIBITZE)

The 1031 EXCHANGERS utilized the PROPERTY as their Replacement
Property in their 1031 EXCHANGES in order to legally defer
state and federal tax on the the sale of their Relinquished
Property. Each 1031 EXCHANGER listed the PROPERTY on their
federal tax return (i.e. Schedule D and 8824 form) as well

as their state tax returns in the year the 1031 EXCHANGER
implemented the 1031 EXCHANGE (2008 or 2009). Based upon - :: -:
information, Respondent believes that 1031 EXCHANGERS did

not amend their personal and/or corporate federal or state

tax returns to reflect non-ownership of the PROPERTY and,
concurrently, paid the taxes, penalty and interest in the
sale of their Relinquished Property as a result of their

1031 EXCHANGE failing due to not receiving a deeded ownership-
interest in the PROPERTY, which the 1031 EXCHANGERS utilized
as their Replacement Property in their 1031 EXCHANGE. It is
crucially important that the Honorable Court realize that if
the 1031 EXCHANGERS did not receive a valid deeded ownership
interest in the PROPERTY and did not amend their federal and

state tax returns and, concurrently, pay the taxes, penalties

~and interest, estimated to exceed $4,000,000, the 1031 EXCHANGERS

would have commited both federal and state criminal tax evasion,
fraud, and perjury as well as be liable for civil penalties

cumulatively exceeding $4,000,000 associated with failure
to pay the taxes due on the sale of their Relinquished Properties.



During the time period, 2008 through 2011, BUYERS, now OWNERS
of deeded (EXHIBIT A ) TIC ownership interests in the PROPERTY,
helped Respondent develop the PROPERTY, by utilizing individual
talents, expertise, skill, knowledge and experience. In factl
Respondent has absolutely no expertise, skill, knowledge or
experience in property development, which is the primary reason
why Respondent each BUYER to purchase a TIC ownership interest
in the PROPERTY based upon their individual talents, expertise,

skills, knowledge and experience as follows:

i) Albert Abney ("ABNEY") was the former Commissioner of
the New York City Planning Department and possesses the
requisite talent, expertise, skill, knowledge and experience
necessary to help Respondent plan both the residential
and commercial development projects palnned:for the PROPERTY.
ABNEY personally visited the PROPERTY on numerous occasions
and utilized the immobile home, located thereon, to stay.
In addition, ABNEY personally met with governmental officials
including, but not limited to, former North Carolina State
Senator Debbie Clary (''CLARY"), Cleveland County Supervisor
David Deer ('DEER'") and Cleveland County Tax Accessor as
well as Registar of Deeds. Furthermore, ABNEY attended
a plethora of meetings at Art of Form architect's office
located in Babylon, NY to help plan the Continuing Care
Retirement Community ('"CCRC") building and residences,
attended meetings with Clyde (Butch) Smith who was the
Commissioner of the Clevland County Water Authority ('CCWA")
to help plan the proposed John Cline Reservoir that is to
located adjacent to the PROPERTY, attended a focus group
meeting presented by CLARY for the purpose of obtaining
crucial consumer information for the amenities for the CCRC,
and attended meetings at TGS Engineering firm, located in
Shelby, NC for the purpose of planning the subdivision of
the PROPERTY as well as the proposed CCRC, marinall homes,
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In essence, ABNEY was one of the crucial OWNERS to help
develop the PROPERTY. ABNEY not only visted the PROPERTY

and used the home located thereon but also desired to own
one of the proposed homes planned for the sub-division as

well as avail himself of the CCRC in his advancing years.

Ja



ii) Teodocia Santos ("T.SANTOS") is a retired nurse, Edilberto
Santos ("E.SANTOS") is a retired physician and Afzal Sheikh
(""'SHEIKH") is a medical doctor, who all worked together and
with Respondent diligently helping design and develop the
CCRC. In fact, T.SANTOS, E.SANTOS and SHEIKH were such a
crucial and critical component of the PROPERT development,
that JCR LLC paid each of them for their dedicated work
over and above the money JCR LLC paid the BUYERS (i.e. OWNERS)
for the REPURCHASE OPTION. In addition, T.SANTOS, E.SANTOS
and SHEIKH attended numerous meetings at Art of Form architectural
firm to help design the CCRC, marina and diner/gas station
that is proposed to be developed on the PROPERTY. Furthermore,
SHEIKH travelled to North Carolina, with his wife, and met with
Governmental officials, CLARY and SMITH, as well as attended
focus group meetings held by CLARY for the purposes of obtaining
information, such as what type of amenities, from prospective
customers, who are interested in purchasing a retirement home
and/or joining the CCRC which is proposed to be developed
on the PROPERTY. SHEIHK also attended at least one meeting
at TGS Engineering firm to plan the subdivision, CCRC, marina

and dinerf/gas station as well as at least one meeting with
SMITH to discuss Cleveland County Water Authority's construction
of the proposed John Cline Reservoir that is to be placed
adjacent to the PROPERTY, creating approximately 1.9 miles

of extremely valuable waterfront real estate on the PROPERTY,

at the proposed 485 foot RESERVOIR water level. Due to the fact
that Respondent lacks the skill, expertise, knowledge and
experiance necessary to successfully design and develop the
CCRC, that requires extensive medical information, knowledge
and experience, Respondent carefully selected T.SANTOS, E.SANTOS
and SHEIKH from his hundreds of clients and thousands of
prospective clients to fulfill the required void (i.e. Medical
field skill and expertise) that the CCRC despirately needs

to become a successful development.



iii)

iv)

Saverio (Sal) Saverino ("SAVERINO'") and Patrick Mitchell
("MITCHELL") are professional real estate developers, remodlers
and builders, who specialize in construction. SAVERINO and
MITCHELL were integral persons carefully selected from the
thousands of Respondent's prospective clients because they
both possessed the necessary skill, expertise, knowledge and
experience in the construction field, that Respondent lacked,
in order to successfully develop the PROPERTY. SAVERINO and
MITCHELL attended numerous meetings at Art of Form architectural
firm for the purpose of helping design the construction of the
CCRC, marina and diner/gas station that is proposed to be
constructed on the PROPERTY. In addition, SAVERINO personally
visited the PROPERTY and stayed in his home located thereon.
While in North Carolina, SAVERINO attended several meetings
with Governmental officials: CLARY, SMITH, DEER and GREEN.
Furthermore, SAVERINO attended at least one meeting at TGS
Engineering firm to help in the layout of the subdivision

and development of the CCRC, marina and diner/gas station,
that are proposed to be built on the PROPERTY as well as
worked diligently to obtain crucial information, at Focus
Group meetings, from prospective customers interested in
purchasing a retirement home in the retirement community

and/or joining the CCRC.

Dean DelPrete is a brilliant businessman with an acute

innate unique talent and expertise lacking by almost all

other inhabitants in the United States, including the Respondent.
DELPRETE possesses the talent, skill, expertise, knowledge

and experience to convert raw land, such as the PROPERTY, into

a successful income producting business by establishing a
paintball enterprise and associated events thereon. Over

the past ten(10) years, Respondent has personally obeserved
DELPRETE successfully create and finacially exploit this type

of business on Long Island, upstate New York and in various
1
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other states throughout the U.S.. Responden X
necessary skill and expertise required to "
income generating enterprise on the PROPERTY, carefully

selected DELPRETE from his thousands of prospective clients

for the purpose of DELPRETE'S unique skills and talent.

convert dirt" into an



v) Sandra Schmidt ('SCHMIDT'") is a professional farmer, who
resides in the State of Indiana. She and her family have been

farmers for multi-generations. Due to the fact that Respondent,
lacks any knowledge and experience in farming or other means
by which farmland, such as the PROPERTY, can generate income,
Respondent carefully selected SCHMIDT from hiHd thouHands

of prospective clients to purchase the PROPERTY. Commencing

in 2008, Respondent had extensive communications with SCHMIDT
and her husband, Orville, regarding what type of crops to grow
on the PROPERTY, how to lease the property for farming
purposes, gathered a tremendous information about cattle
rearing etc. which was utilized to generate income from the
PROPERTY for the purpose of the OWNERS paying the PROPERTY

expenses such as real estate taxes, insurance, maintenance etc.

vi) Maryann Chernovsky (''CHERNOVSKY") was carefully selected
from the thousands of Respondent's prospective clients because
she possesses a very unique talent and skill that Respondent
lacks.. CHERNOVSKY is a skilled, experienced and knwoeldgeable
investment property owner, having accumulated approximately
$5 million in net personal and corporate real estate assets
during her lifetime. CHERNOVSKY'S unique talent and skills
are concentrated in the specialized field of animal husbandry.
As previously briefly discussed herein, one of the businesses
planned to be established utilizing some of the 400 acres
of PROPERTY is a "Game Farm", that comprises dichotomous
disciplines of sport hunting and animal preservation, the two
components utilized in the same sencence seem to be an oxymoran.

Commencing in 2008, Respondent and CHERNOVSKY had extensive

conversations during numerous personal meetings concerning
the Game Farm. CHERNOVSKY sought to build a '"cat house', with
felines not prostitutes, on the PROPERTY in order to generate
income and provide a place to house her company's overflow
of cats because QHERNOVéKY'S Animal Shelter cannot physically

~ P S - hm P PO N o o Adea = -
tal 228 CT &0, anTiEz.L Casls aus To

[{]

PR,
cC

handl

limited space available to house the felines. CHERNOVSKY also
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'suggested that a portion of the PROPERTY be utilized as a
"Horse Haven'" that functions to provide an environment where



vii)

retired horses form Long Island and other localities can
spend the remainder of the the twighlight years of their life
before they go to "Horse Heaven'. The PROPERTY has approximately
300+ acres of pasture that retired horses would surely make
them "Horse Happy".

In addition, CHERNOVSKY also provided valuable information
for the sport hunting aspect of the Game farm regarding the
humane rearing of game birds, such as: quail, pheasant, grouse,
partridge, ducks etc. utilizing the pre-existing chicken rearing
facilities located on the PROPERTY as well as, oxymoronically,
information on how to "humanly'" hunt reared game birds for sport.
Hence, CHERNOVSKY'S use for her company's feline overflow and
suggested building of a '"cat house'" to accomplish same as well
as her desire to establish a "Horse Haven' to generate substantial
income similar to CHERNOVSKY'S Animal Shelter company that
generates over $2 million in annual revenues, coupled with her
unique expertise and skills concerning "humanly'" rearing and
sport hunting PROPERTY reared game birds, are the primary reasons
why TRespondent selected CHERNOVSKY from his thousands of potential
potential clients to help develop the PROPERTY because RESPONDENT
laks the talent, expertise, skill, knowledge and experience
in this extremely specialized field of animal husbandry.

Preston Treiber ("TREIBER'") has been a successful businessman

and investment property owner for over 50 years. His business
acumen is uncanny as well as his talent and skill to organize

and manage a large scale operation such as the planned development
on the PROPERTY, unlike, Respondent that lacks same. Not only

has TREIBER created, managed and financially exploited successful
businesses during the 78 years of his life but also has an
inalienable passion for sport hunting game birds, which he
routinely does on an annual basis throughout the U.S.. TREIBER has
personally attended a plethora of meetings with Governmental
officials: CLARY, SMITH, DEER and GREEN as well as North
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Carolina State Senators dMichasl Hager | =ZASZR', and Tim
Moore ('MOORE"), regarding the development project on the
PROPERTY and CCWA'S construction of the John Cline Reservoir,
that has been continuously planned since 1999. TREIBER also



attended numerous meetings at Art of Form architectural firm
and TGS engineering firm, diligently working to devlop all
aspects of the PROPERTY, including but not limited to:
subdivision of the retirement community plots; retirement home
design and offerings; Continuing Care Retirement Community
("CCRC") facility's main building; marina including a
restaurant, retail store and dockage. In addition to TREIBER'S
passion for sport hunting, he is also an avid boater. TREIBER
also helped design and develop the business models concerning
the diner/gas station and Game Farm. In fact, since 2008,
TREIBER has travelled to the PROPERTY and stayed at the
OWNER'S house located thereon, to participate in sport hunting
on the PROPERTY, several times per year, the latest being April
2016. TREIBER continues to this date to work on the development
project planned for the PROPERTY, even in the absence of
Respondent, due to his unjust.incarceration, and the other
OWNERS, who falsely accused Respondent of crimes that he

absolutely did not commit.

SUMMARY

THE BUYERS/OWNERS DID NOT RELY ON RESPONDENT'S
UNIQUE TALENT OR SPECIALIZED EXPERTISE, KNOWLEDGE OR EXPERIENCE

In the real estate transaction underlying the case at bar,
the BUYERS of the PROPERTY were carefully selected by Respondent,
from thousands of his prospective clients, due to the BUYER'S
unique talents and/or specialized skills, knowledge and experience
as described herein, which Respondent lacked. In fact, Respondent
relied solely on BUYER'S/OWNER'S unique talents and specialized
skills for the purpose of successfully developing the PROPERTY.
Indisputably, when BUYERS/OWNERS, such as SAVERINO and CHERNOVSKY
decided to cease using their unique talents and specialized
skills to develop the PROPERTIY, ccupled with the unfcriunztis
untimely deaths of E.SANTOS and MITCHELL, the development
project of the PROPERTY came to a grining halt providing
unquestionable proof that it was the unique talents and specialized
skills of the BUYERS/OWNERS not the Respondent that the success
of the development project of the PROPERTY was grounded thereon.



As a sequella of the OWNERS no longer involved in the development
of the PROPERTY, JCR LLC was forced to discontinue its REPURCHASE
OPTION payments and, thereby, the OWNERS retained the PROPERTY
contractually barring JCR LLC from repurchasing same, even

after JCR expended over $1 million in expenses related to the
PROPERTY including approximately $500,000 in REPURCHASE OPTION
payments made to the PROPERTY owners. In essence, the OWNERS

have been unjustly enriched by their deliberate and intentional
failure to continue with utiliziﬁg their unique talents and
specialized skills, which Respondent lacked, in order to
successfully develop the PROPERTY for the financial benefit

of Respondent since there does not exist any profit sharing
arrangement between PROPERTY OWNERS and JCR LLC. As previously
described herein and in accord with the contractual obligation

of the Purchase Agreements (EXHIBIT C) between OWNERS and JCR LLC,
the OWNER'S '"profit' was limited to solely 7% REPURCHASE OPTION
payement plus 5% REPURCHASE PREMIUM, if and only if, JCR LLC
exercised its contractual right to repurchase the PROPERTY

from the OWNERS, whereas, JCR LLC'S profit potential was
approximately $56 million less cost of PROPERTY and its development,

according to a detailed appraisal performed by TGS engineering firm.



TENANT-IN-COMMON ("TIC") PROPERTY OWNERSHIP

Tenant-In-Common ("TIC") property ownership is one of the oldest
known forms of real:estate ownership, dating back to the 1400's,
when Great Brittian permitted citizens to own land. Due to the high
cost of property, several Serf farmers were forced to pool their

monies together to purchase a single piece of real estate, in which,

each buyer received a deeded percentage ownership interest therein,
based upon the amount of money invested in relationship to the
purchase price of the entire property. In fact, virtually all
multi-owner real estate in the United States is owned as a TIC,
although, in New York State, a husband and wife's home that is
jointly owned is referred to as '"Tenants-By-The-Entirety', which
means that if one spouse dies, the other automatically inherits
their home and, thus, avoiding the legal entanglement associated
with probating a decedent's estate.

There are three(3) major categories of TIC property ownership

as follows:

1. TIC ownership with self-management or hiring a third party
management company, not owner controlled or operated, without
a Master Lease ('"MASTERLEASE") which is defined as an agreement
between property owners and the third party management company,
whereby, the management company contractually obligates itself
to paying the owners a set percentage or income on a monthly
or annual basis and the management company generates income
from the excess money the property produces, over and above
the contractual obligation. In addition, the MASTERLEASE serves
the purpose of creating a scenario to facilitate leasing the
property to multiple tenants when the property iteself is owned
by multi-persons or entities. Obviously, it would be impractical
for a multi-owned property having numerous tenants to be able
to have each owner sign a lease or, renewal thereof, for each
tenant in a timely fashion. Using a MASTERLEASE, the tenant's
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entity, and the tenant and, thereby, only two signatures are
required on each lease, the third party management company and

the tenant. Furthermore, day-to-day management and moderate
property expenditures can be facilitated in a timely manner

by using a MASTERLEASE.



2. TIC ownership in which property owners agree to hire, and have
the control to also fire, a non-owner controlled or operated
management company as well as establishes a MASTERLEASE therebetween.
This type of TIC ownership is the most commonly utilized in
non-securitized and "securitized" TIC property ownership.

3. TIC ownership in which owners establish their own management company
which owners have 1007 ownership interest and control. A MASTERLEASE
is employed to facilitate the execution of tenant leases, or renewal
thereof, as well as day-to-day management and moderate property
expenditures. This business concept was invented by Respondent,
who named it Fractional Deeded Ownership ("FDO'") in order to
distinguish it from the two afore-described TIC property ownerships.
The FDO solves all of the inherent problems that multi-owner
TIC properties encounter when the owners reside in various
states, having limited contact with eachother or the third party
non-owner controlled management company, that was experienced
over the past 15 years since the inception of the ''securitized"

TIC industry emerged and failed miserably. The real estate
transaction related to the case at bar is Fractional Deeded
Ownership .and the other two(2) types of TIC property ownership
will intentionally not be discussed in detail herein because
Respondent believes that it is in the public's best interest
that the illusion of TIC property ownership's relationship

to a "security" remain entact at the present time.

It is in Respondent's professional opinion, that is supported

by a plethora of federal case law, presented herein, that all three
afore-described types of TIC ownership are not securities nor
investment contracts. As previously stated above, Respondent

is restricting the detailed discussion herein to only concern

the PROPERTY that is the subject of the case at bar and Fractional
Deeded Ownership as well as specifically excluding the TIC property
ownership having third party non-owner controlled management

If the Hergrzahbhl

company with MASTERLEASE asscociated therswith, If
Court so desires, it may seek to glean the relevant information

'
1Y)
1]

concerning TIC property ownership with non-owner controlled

third party management company and MASTERLEASE. Respondent respectfully
requests that the Honorable Court refrain on any decision or

comments relating thereto.



THE HOWEY/FORMAN/5-PRONG TEST TO
DETERMINE WHETHER AN INVESTMENT CONSTITUTES
AN "INVESTMENT CONTRACT" AND, THEREBY, A "'SECURITY"

In Revak v. SEC Realty, 18 F.3d 81 (U.S.C.A. 2 cir. [NY]
1991), United States Supreme Court Chief Judge Telesca opined:

"The Supreme Court long ago defined the term 'investment
contract' to include any 'contract', transaction or scheme
whereby a person invests money in a common enterprise and is
lead to expect profits solely from the efforts of the
promoter or a third party'. (SEC v. Howey, 328 U.S. 293,
298-299 (U.S. 1946)."

In Bender v. Continental Towers, 632 F.Supp. 497 (U.S.D.C.
S.D. [NY] 1986), the United States District Court, Southern

District Judge Griesa opined:

"The investors in Howey bought parcels of land in a citrus
grove. The land was offered together with a service contract
under which the seller would jointly cultivate the groves
and market the produce, and would remit the profits to
investors based upon the acreage they owned. The Court
[United States Supreme Court] held that the transaction [not
the real estate itself] was an 'investment contract',
emphasizing that the seller was offering 'something more
than fee simple interests in land, something different from
a farm or orchard coupled with management services'. (Howey
supra at 299, 66 S.Ct. at 1103)."

NOTE: In the JCR LLC-BUYER case at bar, the BUYERS did not
have any service contract or joint sharing of profits that
will be discussed in great detail herein.

"The 'something more' was the opportunity to join a 'common
enterprise'; the 1investors would contribute money and ...
share in the profits of large citrus fruit enterprise
managed and partly owned' by the seller."”

NOTE: in the JCR LLC-BUYER case at bar, there was no 'common
enterprise'" or sharing of profits between the parties as
depicted in Howey, which is discussed in detail herein.

"on these facts, the purchasers of the land contracts were
'attracted solely bv the prospects of a return on their
investment. (SEC v. Howey, 328 U.S. 293, 200, 45 S.Ct. 1100,

1103, 90 L.Ed. 1244. 1247 (U.S. 1946))."

NOTE: In the JCR LLC-BUYER case at '?ar there was no
"management contract” and 'investors'"(BUYERS) were not

"attracted solely by the return on their investment as
described in detail herein.



"The three elements [prongs] of the Howey test must all be
present for a land sale to constitute a security:

(i) an investment of money;
(ii) in a common enterprise; and

(iii) with profits solely derived from the efforts of
others."

NOTE: In the JCR LLC-BUYER case at bar, only possibly one(1)
of the three(3) prongs of the HOWEY Test is met as discussed

in detail herein.

"The meaning of the term 'investment contract' was
considered again by the Court [U.S. Supreme Court] in United
Housing Foundation, Inc. v. Forman, 421 U.S. 837, 95 S.Ct.
2051, 44 L.Ed.2d 621 (U.S. 1975) [overturning U.S. District
Court, second Department decision]. The case involved an
offering of stock in a cooperative apartment corporation.
The purchase of stock of the cooperative corporation was a
prerequisite to leasing an apartment in the cooperative. The
[ Supreme] Court [in Forman] held that that the cooperative's
stock was not 'stock' within the meanings of the federal
securities laws because it bore none of the traditional
indicia of stock. The mere labelling of the shares of the
cooperative as ‘'stock' did not bring the ambit of the
federal securities laws. Forman supra at 848-851, 95 S.Ct.
at 2058-2060. The Court [in Forman] went on to consider
whether the shares constituted investment contracts. The
Court [in Forman] stated that 'when a purchase is motivated
by a desire to use or consume the item purchased ... the
securities laws. do not apply. Forman supra at 853, 955 S.Ct.
at 2061. Finding that the cooperative shares were purchased
not with an eye toward profit, but to acquire a place to
Tive, the Court [in Forman] held that the shares did not
constitute 'investment contracts.'" -

NOTE: The JCR LLC-BUYER case at bar, is similar to Forman
supra because the BUYERS purchased the PROPERTY 'mot with an
eye toward profit but to acquire a place to live [retire]",
which is explained in detail herein.

In Forman v. Community Services, Inc., 366 F.Supp. 1117

(u.s.b.c. S.D. [NY] 1973), Honorable Southern District Court

Judge Pierce of New York, opined:

securities laws do not extend to the purchase
this is because the transaction does not

owey/Forman Test] developed to identify
because the

"Although the
of real estate,

meet the full test [H
a stock or an investment contract, not

|
underlying property is real rather than personal.’



In Forman supra, the Supreme Court reversed a decision by the
United States Court of Appeals, Second Circuit for taking an
excessively literal approach to the problem of defining
securities. the approach taken by the Second Circuit in Forman,
although termed "literal', form would be disregarded in favor of
substance and the emphasis would be on economic realities (Forman
supra at 848, 95 S.Ct. at 2051). In the course of its opinion,

the Supreme Court observed:

The touchstone is the presence of an investment in a common
venture premised on a reasonable expectation of profits to be

derived from the entrepreneurial or managerial efforts of others.

By contrast, when a purchaser is motivated by a desire to use
or consume the item purchased 'to occupy the land or to develop

it themselves'" ... the securities laws do not apply.

NOTE: In the JCR LLC-BUYER case at bar, indisputably the BUYERS
were more ''motivated by the desire to use or consume ['occupy the
land": buy retirement home or become member of CCRC] the item
[PROPERTY] purchased as well as develop. it [PROPERTY] themselves
since it was the unique talents and expertise of the BUYERS, not
JCR LLC (i.e. Respondent), because he lacked same, which was

required and utilized to develop the PROPERTY.



In Elson v. Geiger, 506 F.Supp. 238 (U.S.D.C. E.D. [MI] 1980),
Honorable District Court Judge Julian Able Cook Jr. opined:

~

"Although the Howey Test has been unaltered since 1946,
United Housing Foundation, Inc. v. Forman, 421 U.S. 837,
851-852, 95 S.Ct. 2051, 2060, 44 L.Ed.2d 621 (U.S. 1975)
added a caveat that 'the substance of the economic realties
of the transaction rather than the names that may have been
employed by the party' controls.

Thus, in determining whether the transactions complained of
involved 'securities', the Court must now determine whether
Plaintiff's invested money which was 'premised on a
reasonable extrepreneurial or managerial efforts of others'
United Housing Foundation, Inc. v. Forman, 427 U.S. at 847-
848, 95 S.Ct. at 2057-2058."

In Rodriguez v. Banco, 777 F.Supp. 1943 (U.S.D.C. [PR] 1991),
brilliant and insightful Honorable District Court Judge Fuste

opined:

"In determining whether land sales contract is a security
for purposes of federal securities law, collateral agreement
on which developer or third party's managerial or
entrepreneurial obligations are set out must have some
degree of 'horizontal commonality', meaning that the fates
of investors are intertwined through pooling of common funds
to be used for common development to benefit all [investor

and  promoter]; 'vertical  commonality', defined  as
developer's promise to purchaser to make improvements is not
enough'.

NOTE: In the JCR LLC BUYER real estate transaction at bar,
BUYERS ["investors'"] ot only did not pool their funds as
required in "horizontal commonality™ but JCR LLC made no
contractual promise to develop the PROPERTY and its managing
member, Respondent, lacked the unique talents, expertise,
knowledge and experience possessed by the BUYERS, who were
the critical component in developing the PROPERTY as
described in detail herein.

"The inducement to the land purchaser is not the intrinsic
value of the land per se, but rather the expected profits
from the efforts of the seller of the land. In Howey, for
instance, the Court found an investment contract where the
seller of citrus groves also sold along with the land, a
service contract for the cultivation and marketinz of the
fruit, along with an agreement that a portion of the profits
from the sales would inure to the buyer of the property.



In S.E.C. v. C.M. Joiner Leasing Corp., 320 U.S. 344, 63
S.Ct. 120, 88 L.Ed. 88 (U.S. 1943), the Supreme Court found
a security to exist in the sale of plots of land where the
sales were effectuated to provide the financing necessary to
enable the sellers to drill a test oil well on the land
sold. '[T]he undertaking to drill a well runs through the
whole transaction as the thread on which everybody's beads
are strung' Joiner supra at 348, 64 S.Ct. at 122."

NOTE: It is important to realize that unlike ''real estate',
0il and gas leases and other related rights were
specifically included in the Securities Act of 1934 to
enable companies to raise money on a national, not just
local (i.e. state) wide basis since oil and gas production
is in the "public's interest.”

""Real estate sales of residential space have been more
problematic for courts, since the issue of whether the
purchaser is 'investing' or merely 'consuming' can be very

murky."

"In United Housing Foundation, Inc. v. Forman ... the Court
found no investment contract in sales of apartment ownership
shares ... if owner wished to sell, the Cooperative had the
right to purchase the apartment back ... the Court wrote
that '[w]hat distinguishes a security transaction - and what
is absent here - is an investment where one parts with his
- money in the hope of receiving profits from the efforts of
others, and not where he purchases the commodity for
personal consumption or living quarters for personal use.
Forman at 858, 95 S.Ct. at 2063."

NOTE: The JCR LLC-BUYER real estate transaction 1is quite
similar to Forman grounded upon the fact that the BUYERS
sought to not only purchase the property by also have
ownership in the retirement community after it was developed
utilizing the wunique talents, expertise, knowledge and
experience of the BUYERS, which was lacking in JCR LLC or

Respondent.

"While the Supreme Court has delineated the two ends of the
land sale spectrum, with Howey's pure 'profit-from-efforts-
of-another' driven investment on one side and Forman's pure
personal consumption on the other, lower courts have had to
develop a conceptual framework to parse the mixed motive
situations that litter the middle of the continuum."



The combined Howey and Forman Tests are often referred to as
the ''5-Prong Test'" because there are five(5) separate and
distinct elements that all must be met for a Court to make a
proper determination regarding whether a particular investment
constitutes an '"investment contract'" and, thereby, a "security",
governed under federal law, pursuant to the Securities Acts of
1933 and 1934. The 5-Prong test consists of the following:

PRONG #1: An investment of money;
PRONG #2: In a common enterprise;

PRONG #3: With expectation of profits;

PRONG #4: Solely from the efforts of the promoter or a third
party; and

PRONG #5: Risks loss.

(See Marine Bank v. Weaver, 455 U.S. 551, 557-559 (U.S. 1982);
Revak v. SEC Realty, 18 F.3d 81, 87 (U.S.C.A. 2 cir. [NY] 1994);
Gary Plastic v. Merrill Lynch, 756 F.2d 230, 239 (U.S.C.A. 2 cir.
[GA] 1995); GBJ v. Sequa, 804 F.Supp. 564, 567 (U.S.D.C. S.D.
[NY] 1992); Perez-Rubio v. Wycoff, 718 F.Supp. 217, 233 (U.S.D.C.
S.D. [NY] 1989); Dept. of Economic Development v. Arthur
Anderson, 681 F.Supp. 1463 (U.S.D.C. S.D. [NY] 1988); Marini v.
Adamo, 812 F.Supp.2d 243, 255 (U.S.D.C. S.D. [NY] 2011); Connors
v. Lexington, 666 F.Supp. 434 (U.S.D.C. E.D. [NY] 1987); United
States v. Leonard, 529 F.3d 83, 88 (U.S.C.A. 2 cir. [NY] 2008))

/



PRONG #1
"AN INVESTMENT OF MONEY'" - DEFINED

Respondent concededs that BUYERS invested money to purchase
deeded (EXHIBITS D and E) in the PROPERTY. In Fact, nine(9) of the

ten(10) BUYERS implemented 1031 EXCHANGES, pursuant to 26 U.S.C.
§1031 which states:

"(1) In general. - No gain or loss shall be recognized on the
exchange of property [100% of sales funds from Relinquished
Property] held for productive use in a trade or business or
for investment if such property is exchanged [100% of sales
funds used to purchase Replacement Property] solely for
property of like kind which is to be held either for productive

use or in a trade or business or for investment purposes'.

- In disputably, the BUYERS in any real estate transaction,
iﬁéluding the PROPRTY transaction in the 1031 EXCHANGE at bar,

invest funds in order to receive deeded (EXHIBITS D and E) ownership
interests in order to satisfy the second leg of the 1031 EXCHANGE
transaction, receiving title to the Replacement property. The '"leg
one" of a 1031 EXCHANGE tarnsaction is consummated when the

taxpayer sells his/her investment property (i.e. Relinquished
Property) and authorizes the sales funds to be held, on his/her
behalf, by a Qualified Intermediary, prior to the taxpayer purchasing

his/her Replacement property.



PRONG #2
'""COMMON ENTERPRISE" - DEFINED

In Revak v. SEC Realty, 18 F.3d 81 (U.S.C.A. 2 cir. [NY] 1994),
Honorable Chief Judge Telesca, of the United States Court of Appeals,

Second Circuit, opined:

"'Common entérprise' within the meaning of Howey can be
established by a showing of 'horizontal commonality':-

tying of each individual investor's fortunes to the fortunes

of the other investors by 'pooling of assets', usually
combined with the pro-rata description of profits. See Hart

v. Pulte Homes of Michigan, 735 F.2d 1001, 1004 (U.S.C.A.

6 circ. [MI] 1984); Salcer v. Merrill Lynch, Pierce, Fenner

& Smith, Inc., 682 F.2d 459, 460 (U.S.C.A. 3 cir. [NJ] 1982)
(investment must be 'part of a pooled group of funds');
Milnarik v. M-S- Commodities, Inc., 457 F.2d 274, 276

(U.S.C.A. 5 cir. [IL] 1972) (success or failure of other contracts
must have a 'direct impact' on the profitability of plaintiffs'
contract'), cert. denied, 409 U.S. 887, 93 S.Ct. 113, 34
L.Ed.2d 144 (U.S. 1972). In a common enterprise marked by
horizontal commonality, the fortunes of each investor depend
upon the profitability of the enterprise as a whole:

Horizontal commonality ties the fortunes of each investor in
a 'pool of investors' to the success of the overall venture.
In fact, the finding of 'horizontal commonality' requires a

sharing or pooling of funds".

"Common enterprise within the meaning of the 5-Prong Test for
a land sale contract and, thus, security under federal
securities law mau not be established by mere showing of
'broad vertical commonality' which requires fortunes of
investors to be linked to efforts of the promoter'.

In Heine v. Colton, 789 F.Supp. 360(U.S.D.C. S.D. [NY] 1992),
Honorable Judge Leisure of the United States District Court,

Southern District, opined:

"The Courts of the Southern District of New york have consistantly
held that a litigant must establish either hirizontal or

vertical commonality to demonstrate a 'common enterprise'

for the purpose of an 'investment contract'. See, e.g. Donner

v. NMI Ltd., 725 F.Supp. 153, 158 (U.S.D.C. S.D. [NY% 1989);
Perez-Rubio v. Wycoff, 718 F. supp. 217, 234 (U.S.D.C. S.D.

[NY[ 1989)".

"The horizontal commonality theory 'requires plaintiff to

show a pooling of the investors' interests in order to establish
a common enterprise'. Kaplan v. Shapiro, 655 F.Supp. 336,
339-340 (U.S8.D.C. S.D. [NY] 1897); accord Perez-Rubio supra

1"

at 234 ('The funds must be pooled )_.



In Dooner v. NMI, 725 F.Supp. 135 (U.S.D.C. S.D. [NY] 1989).
the Honorable District Court Judge Robert J. ward, of the Southern

District of New york opined:

"Courts in this circuit have held that the commonality
requirement is met by either horizontal commonality, where
investors' funds are pooled, or by narrow vertical commonality,
where the fortunes of the investor and the investment

company are interdependent. Perez-Rubio v. Wycoff supra at

234; Department of Economic Development v. Arthur Anderson &
Co., 683 F.Supp. 1465, 1473 (U.S.D.C. S.D. [NY] 1988); In re
Gas Reclamation, Inc. Securities Litigation, 659 F.Supp. 493,
500-501 (U.s.D.C. S.D. [NY] 1987); Accord 2 L. Loss &
Seligman, Securities Regulation, 930, 956-963 (3d ed. 1989);

M. Steinberg & W. Kaulbach, The Supreme €ourt and Definition
of 'security': The 'Context' Clause, "Investment Contract"
Analysis, and Their Ramifications, 40 Vand.L.Rev. 489, 524 (1987)".

In Michigian v. Art Capital, 612 F.Supp. 1421 (U.S.D.C. S.D.
[NY] 1985), Honorable Judge Kevin Thomas Duffy, of the Southern

District of New York, opined:

""When determining whether an investment has satisfied the
'common enterprise' element of the Howey Test, courts are
divided on which of two basic approaches apply:

'horizontal commonality' or 'vertical commonality',

require plaintiff to show a pooling of the investor's
interests in order to establish a 'common enterprise’.

See Salcer v. Merrill Lynch, Pierce, Fenner & Smith, Inc.,
682 F.2d 459, 460 (U.S.C.A. 3 cir. [NJ] 1982); Curran v.
Merrill Lynch, Pierce, Fenner & Smith Inc., 622 F.2d 216,

222 (U.S.C.A. 6 cir. [MI] 1980), aff'd on other grounds,

456 U.S. 353, 102 S.ct. 1825, 72 L.Ed.2d 96 (U.S. [MI] 1982);
Hirk v. Agri-Research Council, 561 F.2d 96, 100-101 (U.S.C.A.

7 cir. [IL] 1977)".

In Savino v. E.F. Hutton & Co., Inc., 507 F.Supp. 1225 (U.S.D.C.
S.D. [NY] 1981, Honorable Judge Robert J. Ward, of the Southern

District Court opined:



"The Courts have generally agreed there is a 'common
enterprise' within the meaning of Howey where the financial
arrangement involves 'horizontal commonality', that is, a
relationship amoung investors whereby their monies or
investment proceeds are pooled. see, e.g., Curran v. Merrill
Lynch, Pierce, Fenner & smith, Inc., supra note 7, 622 F.Supp.
at 222 (U.S.C.A. 6 cir. [MI] 1980); Milnarik v. M-S Commodities,
Inc., 457 F.2d 274, 276-277 (U.S.C.A. 7 cir. [IL] 1972),

cert. denied, 409 U.S. 887, 93 S.Ct. 113, 34 L.Ed.2d 144

(U.s. [IL] 1972). See also Darrell v. Goodson supra, note 7,
(1979-1980) Fed.Sec.L.rep. at 97,325; Troyer v. Karcagi,
supra, 476 F.Supp. at 1147".

"Thus, an example of horizontal commonality ... in which funds
are placed in a single account and transactions are executed
on behalf of the entire account rather than being attributed to

any particular subsiduary account".

"The profit or loss shown by the account as a whole is
ultimately allocated to each investor according to the
relative size of his or her contribution to the fund. Each
investor's rate of return is thus entirely a function of

the rate of return shown by the entire account. See Meredith
v. Conticommodity Services, Inc. (1980) Fed.Sec.L.Rep. (CCH)

P 97, 701 at 98, 672 (D.D.C. 1980)".

In Marini v. Adamo, 812 F.Supp.2d 243 (U.S.D.C. E.D. [NY] 2011),
Honorable District Court Judge Joseph F. Bianco, of the Eastern

District of New York opined:

"The horizontal commonality teat, for purposes of determining
whether a common enterprise exists, as required to qualify as
investment contract security under §10(b), involves the tying
of each individual investor's fortune to the fortunes of the
the individual investor's fortunes to the fortunes of the
other investors by pooling of assets, usually combined with
the pro-rata distribution of profits".

"Courts have applied several different tests to determine
whether a common enterprise exists, namely; the horizontal
commonality test, the broad vertical commonality test, and
the narrow or strict vertical commonality test. Revak supra
at 87-88: Horizontal commonality involves 'tying of each
individual investor's fortunes to the fortunes of the other
investors by pooling of assets, usually combined with the
pro-rata distribution of profits".
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In Rodriguez v. Ban .
Honorable District Court Judge Fuste, a brilliant articulate

communicator, opined:



"In determining whether land sales contract is a security

for purposes of federal securities law, collateral agreement

on which developer or third party's managerial or entrepenurial
obligations are set out must have some degree of 'horizontal
commonality', meaning that fates of investors are interwined
through pooling of common funds to be used for common
development to benefit all; 'vertical commonality'

defined as developer's individual promise to purchaser to

make improvements, is not enough".

In Dewit v. Firstar, 904 F.Supp. 1476 (U.S.D.C. N.D. [IA] 1995),

the Honorable District Court Judge Bennett opined:

"Trial court had not disregarded eariler precedent in
determining that 'horizontal commonality', sharing of common
interests among investors, was requirement for a particular
investment to be a 'security' for purposes of federal securities
laws; case constituting prior authority had simply recognized
'vertical commonality', sharing of interest between investor

and promoter, as factor in determining whether 'security'
existsed, and did not discuss horizontal element".

In Pliskin v. Bruno, 838 F.Supp. 658 (U.S.D.C. [ME] 1993),
Honorable District Court Chief Judge Gene Carter opined:

"As pointed out in Lavery, neither the Court of Appeals

for the First Circuit nor the United States Supreme Court
have clarified what elements to look for in finding a
'common enterprise' under Howey. District Courts in the
First Circuit and elsewhere have applied both the narrow
vertical commonality and the horizontal commonality analysis
for determining whether various transactions satisfy the - -
definition of an investment contract".

"Narrow vertical commonality 'finds a common enterprise

when the investment manager's fortunes rise and fall with
those of the investors'. Lavery, 792 F.Supp. at 851 (quoting
Savino v. E.F. Hutton & Co., 507 F.Supp. at 1225, 1237
(U.S.D.C. S.D. [NY] 1981). Horizontal commonality on the other
hand, focuses on whether the assets from two or more investors
are pooled into a single fund; usually accompanied by a pro
rata sharing of profits from a joint enterprise. Hocking v.
Dubbis, 839 F.2d 560, 566 (U.S.C.A. 9 Cir. 1988, a proved

en banc, 885 F.2d 1449, 1459 (U.S.C.A. 9 Cir. 1989)",



In Kaplan v. Shapiro, 655 F.Supp. 336 (U.S.C.A. S.D. [NY] 1987),
Honorable Southern District Court Judge Kram of New York, opined:

"'Horizontal commonality' approach to common enterprise
element of the definition of security under federal securities
law requires that fortunes of each investor in a Pool of
investors be tied to success of overall adventure'.

"Courts are divided on which of two basis approaches to apply,
or to apply both, in determining whether an instrument
satisfies the common enterprise prong of the Howey Test, some
courts have applied 'horizontal commonality', others have
adopted 'vertical commonality', and some use both approaches'.

"Courts espousing a theory of horizontal commonality require
plaintiff to show a pooling of investor's interest in order

to establish a common enterprise. See, e.g. Salcer v. Merrill
Lynch, Pierce, Fenner & Smith, Inc., 682 F.2d 459, 460 (3rd

Cir. 1982); Curran v. Merrill Lynch, Pierce, Fenner & Smith,
Inc., 622 F.2d 216, 222 (6th Cir. 1980), aff'd on other grounds,

456 U.S. 353, 102 S.Ct. 1825, 72 L.Ed.2d 274 (7th Cir.),

Cert. denied, 409 U.S. 887, 93 S.Ct. 113, 34 L.Ed.2d 144 (1972).
In other words, the horizontal commonality approach requires
that the fortunes of each investor in a pool of investors

be tied to the success of the overall venture, i.e. a sharing
or pooling of funds. In re Energy Systems Equipment Leasin
Securities Litigation, 642 F.Supp. 718, 735 (E.D.N.Y. 1986%"

"Some courts view the horizontal and vertical approaches as
mutually exclusive, e.g., Curran v. Merrill Lynch, Pierce,
Fenner & Smith, Inc., 622 F.2d at 222 ('By adopting [horizontal
commonality] we necessarily reject the vertical commonality'),
while others do not, e.g. Savino v. E.F. Hutton & Co., Inc.,
507 F.Supp. at 1238 n. 12 ("Under the interpretation that the
Court here gives to vertical commonality, no such necessary

exclusivity exists')".

In Deckenbach v. La Vida Charters, Inc., 666 F. Supp. 1049
(U.S.D.C. S.D. [OH] 1987), Honorable District Court Judge Carl

B. Rubin opined:

"Horizontal commonality ties the fortune of each investor

in a pool of investors to the success of the overall venture.
In fact, a finding of horizontal commonality requires a sharing
or pooling of funds. Union Planters National Bank v. Commercial
Credit Business Loans, Inc., 651 F.2d 1174, 1183 (6th Cir.),
cert. denied, 454 U.S. 1124, 102 S.Ct. 972, 71 L.Ed.2d 111
(1981). See also Hart v. Pulte nomss of Michigan corp., 735
F.2d 1001 (6th Cir. 1984)".



In Hart v. Pulte Homes of Michigan Corp., 735 F.2d 1001
(U.S.C.A 6 cir. [MI] 1984), Honorable Senior Circuit Judge Bailey
Brown of the United States Court of Appeals opined:

"Relying on Union Planters National Bank v. Commercial

Credit Business Loans, Inc., 651 F.2d 1174 (6th Cir. 1981),
cert. denied, 454 U.S. 1124 102 s.ct. 972, 71 L.Ed.2d 111
(1981), the dlStrlCt court held that commonallty re9u1res a
pooling of funds among investors, i.e., 'horizontal' as
distinquished from 'vertical commonallty . The district court
found that the defendants nowhere promised to plaintiffs that
defendants would develop the subdivisions successfully"

"The mere fact that an assurance of development to each investor
may have come from the same seller does not satisfy the requirement

of horizontal commonality. In Milnarik v. M-S Commodities,
Inc., 457 F.2d 274 (7th Cir.), cert. denied, 409 U.S. 887,
93 S.Ct. 113, 34 L.Ed.2d 144 (1972), quoted in Curran v. Merrlll
Lynch, Plerce, Fenner & Smlth Inc., 622 F.2d

216 (bth Cir. 1980), aff'd on other grounds, 456 U.S. 353,
102 s.Ct. 1825, 72 [.Ed.2d 182 (1982% the Seventh Circuit
held that a dlscretlonary trading account in commodity
futures is not a security, even though the broker had other
such accounts with the customers, because of the absence of

a common enterprise"

In American Bank v. Wallace, 529 F.Supp. 258 (U.S.D.C. E.D.
[KY[ 1981), Honorable District Court Judge Scott Reed opined:

"This Circuit explained its approach in Curran v. Merrill

Lynch, Pierce, Fenner & Smith, Inc., 622 F.2d 216 (6th Cir. 1980),

cert. granted, 101 S.Ct. 1971 (1981) In Curran, the Court
adopted the horlzontal commonality. Id. at 222, Horizontal
commonality, the Court noted, 'best comports the language of
Howey, because in a common enterprlse all investors must share
a common fortune'. Union Planters National Bank, supra at 1183,
See also Curran, supra at 222. A horizontal relationship
are those between an individual investor and the pool of
other investors"



PRONG #3
EXPECTATION OF PROFITS

In Hart v. Pulte Homes, 735 F.2d 1001 (U.S.C.A. 6 cir. [MI] 1984),
Honorable Senior Circuit Judge Bailey Brown of the Court of

Appeals opined:

"This circuit has interpreted the Howey Test as requiring
a showing of horizontal commoanlity.

Horizontal commonality ties the fortunes of each investor

in a pool of investors to the success of the overall venture.
[citation omitted] In fact, a finding of horizontal commonality
requires a sharing or pooling of funds. Union Planters

National Bank, 651 F2d at 1183."

"The seminal decision of SEC v. Joiner Leasing Corp., 320 U.S.
344, 64 S.Ct. 120, 88 L.Ed. 88 (1943), illustrates the degree

of commonality required when investors expect profits from in
the form of property appreciation brought about through the
entrepeneurial efforts of a developer. In Joiner, the defendant
offered investors leasehold interests with the promise to drill
an oil well 'so located as to test the oil-producing possibilities
of the offered leaseholde'". The Court held that the transactions
were securities. The Court found that the investors were all
linked together in the common venture to drill a test well.
"[T]he undertaking to drill a well runs through the whole
transaction as the thread on which everybody's beads were
strung". Id. at 348, 64 S.Ct. at 122. Without the drilling
enterprise, 'no one's leases had any value'. Id. at 349,

64 S.Ct. at 122",

In Milnarik v. M-S Commodities, 457 F.2d 274 (U.S.C.A. 7 cir.
[IL] 1972), Honorable Judge Stevens of the Court of Appeals, opined:

"An investor who grants discretionary authority to his broker
does not thereby join broker's other customers in the kind of
common enterprise that would convert the agency relationship
into a statutory security".



In Seagrave v. Vista Resources, 534 F.Supp. 378 (U.S.D.C. S.D.
[NY] 1982), Honorable Southern District Court Judge Sweet of New

York, opined:

"Of critical significance, in determining whether an acquisition
is a 'security' within the meaning of federal securities laws,
is whether investor has been attracted solely by prospects of
return on his investment or whther a purpose has been motivated
by desire to use or consume the item purchased".

In American Bank v. Wallace, 529 F.Supp. 258 (U.S.D.C. [KY] 1981),
Honorable District Court Judge Scott Reed opined:

"Profits, as defined within the context pf the Howey-Forman
Test, focuses on the expectation of appreciation resulting
from the development of the initial investment. See Forman,
supra at 852-853, 95 S.Ct. at 2060-2061. the Ninth Circuit
cases of United California Bank, supra, and AMFAC Mortgage
Corp., supra, both involved promissary notes which carried

an interest rate slightly above prime. Both cases held that

the repayment of the principal plus a fixed rate of interest
[similar to JCR-BUYER'S real estate tarnsaction in case at bar]
was more 'indicative of commercial lending situation than an
investment of risk capital'. AMFAC Mortgage Corp., supra at
434, Further, in Union Planters National Bank, the court stated
that the repayment of principalplus a fixed rate of interest
was not a synonymous with a reasonable expectation of profits.
Plaintiff cannot validly argue that it had a reasonable
expectation of profits from the payment of principal and a
fixed rate of interest [similar to the JCR LLC - BUYER

real estate transaction in the case at bar]"

In Rodriguez v. Banco, 777 F.Supp. 1043 (U.S.D.C. [PR] 1991),
the brilliant Honorable District Court Judge Fuste opined:

"In determining whether real estate contracts qualify as
securities under federal securities law, expectation of profits
from general appreciation in value of land must be disregarded

for purposes of identifying security".

In Pliskin v. Bruno, 838 F.Supp. 658 (U.S.D.C. [ME] 1993),
Honorable District Court Judge Gene Carter opined:



"To establish that transaction is 'investment contract' to
which state and federal securities law apply, plaintiff's

must show investment in common enterprise with profits generated
solely from efforts of third party"

"Narrow vertical commonality analysis for determining whether
parties have invested in a 'common enterprise' establishing
that transaction is 'investment manager's fortunes rise and

fall with those of investor".

""Horizontal commonality analysis for determining whether

parties have invested in 'common enterprise' establishing

that transaction is 'investment contract', to which state

and securities laws apply, focuses on whether assets from

two or more investors are pooled into a single fund, usually
accompanied by pro rata sharing of profits from joint enterprise".

In Elson v. Geiger, 506 F.Supp. 238 (U.S.D.C. E.D. [MI] 1980),
Honorable District Court Judge Julian Able Cook Jr. opined:

"Thus, in determining whether the transactions complained

of involve 'securities', the Court must now determine whether
Plaintiffs invested money which was 'premised on a reasonable
expectation of profits to be derived from the entrepreneurial
or managerial efforts of others'". United Housing Foundation,
Inc., v. forman, 421 U.S. at 847-848, 95 S.Ct. at 2057-2058,
or whether they were loaning money with the hope that the
borrower would remain solvent in order to repay the principal

with interest'.

"The commercial loan/investment dichotomy: is explained in
C.N.S. Enterprises Inc. v. G & G Enterprises, Inc., 508 F.2d
1354 (7th Cir.), cert. denied, 423 U.S. 825, 96 S.Ct. 38,

46 L.Ed.2d 40 (1975), where the Court noted that every money
lender places his money at risk in anticipation of a 'profit'
through interest payments; hoever, inorder to come under the
aegis of the Federal Securities Act, it must be shown that
the instant lender is distinguishable from 'every lender'

and warrants the special protection which is offered by the

Acts".

"With regard to the three land purchases and subsequent leasebacks
~7the Court must ask again whether Plaintiffs were buying land or
buying a reasonable expectation of profits from entrepreneurial

efforts of others".



In Driscoll v. Schuttler, 697 F.Supp. 1195 (U.S.D.C. N.D. [GA] 1988),
Honorable District Court Judge Robert H. Hall opined:

"Test for security is presence of an investment in a common
venture, premised on reasonable espectation of profits which
are derived from entrepreneurial or managerial efforts of others'.



ANALYSIS OF THE CASE AT BAR IN REFERENCE TO
EXPECTATION OF PROFITS

In the case at bar, the BUYERS intention for purchasing the
PROPERTY was primarily to use the PROPERTY, purchase a home in the
retirement community or become a member of the the CCRC and/or
hold the real estate for investment purposes of compliance to
26 U.S.C. §1031. If JCR LLC defaulted in paying its contractually
obligated REPURCHASE OPTION payments or failed to exercise its
right to buy back the PROPERTY, within the 5 year time limitation,
as occured in the case at bar, the BUYERS/OWNERS became unjustly
enriched by JCR LLC'S payments of the REPURCHASE OPTION fees, in
the approximate amount of $500,000 plus obtained the additional
benefit of PROPERTY appreciation due to all the development work
performed thereon by OWNERS. In contract, JCR LLC, assumed losses
in the approximate amount of $§1 Million as a result of the
REPURCHASE OPTION payments made to OWNERS as well as other expenses
associated with the PROPERTY development and/or expenses. Furthermore,
JCR LLC was unjustly deprived of the estimated $56 Million value
of the PROPERTY development according to the detailed appraisal
performed by TGS Engineering, which the SEC has a copy thereof,
obtained pursuant to the Subpoena Duces Tecum issued to JCR LLC

and Respondent.

In the case at bar, it is indisputable, as previously described
in detail herein, that all BUYERS/OWNERS utilized their unique
talents and specialized skills to help develop the PROPERTY and
did not rely on any specialized qualities or entrepreneurial
efforts or managerial efforts by JCR LLC and/or Respondent. The
Honorable Court should also note that the OWNERS have always
managed the PROPERTY and continue to do so in Respondent's
absence due to his unfortunate situation of being incarcerated
for a crime that he absolutely did not commit. Unquestionably,
the profits of OWNERS (i.e. Investors) and JCR LLC (i.e. Promoter)
are not inseparably interwovan and interdependent. In fact, t
opposite is true. If JCR LLC was able to continue paying the

REPURCHASE OPTION fee (i.e. 7% APR) and exercised its contractually
obligated right, it would have financially benefited approximately
$56 Million dollars, whereas, the OWNERS would only benefit 127 APR.



PRONG #4
SOLELY FROM THE EFFORTS OF PROMOTER

In Endico v. Fonte, 485 F.Supp.2d 411 (U.S.D.C. S.D. [NY]
2007), Honorable Southern District Court Judge Lewis A. Kaplan of

New York, opined:

"The mere choice of an investor to remain passive in a
common enterprise transaction is not sufficient to create a
security interest as an investment contract, within the
meaning of securities law, rather, whether the investor was
expected at the time of the transaction to remain passive,
with profits to come solely from efforts of others, is the

controlling standard."

"While contractual language receiving the right of an
investor to exercise control in a common enterprise may not
alone be enough to conclude that there is no investment
contract, within the meaning of securities law, it
nevertheless can be probative of the parties' reasonable

expectation of control."

""As courts have held, 'the mere choice to remain passive is
not sufficient to create a security."

In Nelson v. Stahl, 173 F.Supp.2d 153 (U.S.D.C. S.D. [NY]
2001). Honorable District Court Judge Swain opined:

""Because the LLC agreements grant their members direct
authority over management of the entities [similar to the
case at bar, BUYERS/OWNERS owned their own LLC in which
there were the sole owner and managing member having
complete control thereover], their structure precluded
satisfaction of the third element of the Howey Test - that
the expectations of profit is 'to come solely from the

efforts of others"

""An LLC membership: interest can be considered a security
'when the partners [no other partners in BUYER'S/OWNER'S LLC
in case at bar] are so dependent on a particular manager
that they cannot replace him or otherwise exercise ultimate
control'. Williamson v. Tucker, 645 F.2d 404, 424 (5th Cir.
1981). Yet, '[tlhe delegation of rights and duties standing
alone does not give rise to the sort of dependence on others
which underlies the third prong of the Howey Test'. Id. at
423, So long as the member 'retains ultimate control, he has
the power over the investment and the access to informztion
about it which is necessary to protect against any unwilling
dependence on the manager'. Id. Furthermore, 'the mere
choice by a [member] to remain passive is not sufficient to
create a security interest.' Rivanna Trawlers Unlimited v.
Thompson Trawlers, 840 F.2d 236, 240-241 (4th Circ. 1988).



Given the Supreme Court's instruction 'to consider
investment schemes in light of their economic realties',
this Circuit [United States Court of Appeals, Second
Circuit] has found that the scheme that was primarily 'a
means whereby participants could pool their own activity,
their money and the promoter's contribution in a meaningful
way' [BUYERS/OWNERS did not pool their money and promoter,
JCR LLC, did not contribute any meaningful efforts in case
at bar] was not an investment contract. SEC v. Aqua-Sonic
Products Corp., 687 F.2d 577, 582 (2d Cir. 1982). The
delegation of membership responsibilities responsibilities,
or the failure to exercise membership owners does not
'diminish the investor's legal right to a voice in
partnership matters.' Hirsch v. duPont, 396 F.Supp. 1214,
1220 (S.D.N.Y. 1975); see also Keith v. Black Diamond
Advisors, Inc., 48 F.Supp.2d 326, 334 (S.D.N.Y. 1999).
Indeed, if an investment scheme gives rise to a 'reasonable
expectation ... of significant investor control, a
reasonable purchaser could be expected to make his own
investigation of the new business he planned to under take
and protection of the [Exchange act] would be unnecessary.'
Aqua-Sonic Products Corp., 687 F.2d at 585."

"Keith v. Black Diamond Advisors, Inc., plaintiff brought a
Section of 10b-5 action in connection with his purchase of
an interest in a New York limited liability company. The
defendants moved to dismiss under Rule 12(b)(6) on the
ground that plaintiff's interest in the LLC did not
constitute a security under the Exchange Act. The court
applied the test set forth in Howey and noted, that under
the terms of that limited liability company's operating
agreement, the plaintiff had rights: to manage the company
along with the other members; to participate in a detailed
cash flow distribution structure; and to call meetings.
Keith{ 48 F.Supp.2d at 333. The court held that such rights
were 'antithetical to the notion of member passivity'
implicit in the Howey analysis. Id. Moreover, the court
concluded that if, at the time of the investment, plaintiff
'did not intend to be a passive investor' [similar to the
BUYERS/OWNERS in the case at bar]. Id. The Keith court held
that the plaintiff's interest in the LLC was not a security

under the Exchange Act."

In Hirsch v. duPont, 396 F.Supp. 1214 (U.S.D.C. S.D. [NY]
1975), Honorable Southern District Court Judge Robert L. Carter

of New York, opined:

"In other words, an investment contract for purposes of the
Securities Act means a contract, transaction or scheme
whereby a person invests his money in a common enterprise
and is led to expect profits solely from the efforts of the
promoter or a third party.' 328 U.S. at 298-99, 66 S.Ct. at

1103. (Emphasis added)"



"One element of this definition has caused considerable
controversy. That element is the requirement that the
investor rely for profit 'solely' on the efforts of others.
Some subsequent cases have found this apparently narrow,
inflexible requirement to be inconsistent with the Howey
opinion's own admonition, 328 U.S. at 299, 66 S.Ct. at 1103,
that is definition 'embodies a flexible rather than a static
principle, one that is capable of adaptation top meet the
countless and variable schemes devised by those who seek the
use of the money of others on the promise of profits.' See
S.E.C. v. Glenn W. Turner Enterprises, Inc., 348 F.Supp.
766, 774 (D.Or. 1972), aff'd, 474 F.2d 476 z9th cir. 1973).
Other courts have noted that in some of the state law cases
relied on by Howey, e.g., State v. Gopher Tire & Rubber Co.,
146 Minn 52, 177 N.W. 937 (1920), the investors contributed
nominal efforts to the enterprise, and these courts have
interpreted Howey not where the investor is required to
perform nominal services or physical labor. S.E.C. v. Koscot
Interplanetary, Inc., 497 F.2d 473, 480 (5th Cir. 1974); J.
Long, Partnership, Limited Partnerships, and Joint Venture
Interests as Securities. 37 Mo.L.Rev. 581, 599 n. 73 (1972).
The primary concern in this regard has been that if the
Howey requirement is interpreted literally, see, e.g.,
Gallion v. Alabama Market Centers, Inc., 282 Ala. 679, 213
So.2d 841 (1968); Georgia Market Centers, Inc., v. Fortson,
225 Ga. 854, 171 S.E.2d 620 (1969) (reguirement that
investors hand out 'purchase authority' cards to potential
customers in order to earn commissions precluded finding of
security), the test could easily be evaded by requiring the
investor to contribute a modicum of effort. Lino v. City
Investing Co., 487 F.2d 689, 692-93 (3d Cir. 1973); S.E.C.
v. Glenn W. Turner Enterprises, Inc., supra, 474 F.2d at
482; see Scholarship Counselors, Inc. v. Waddle, 507 S.W.2d
138 (Ct.App.Ky. 1974); State of Utah v. Dare to Be Great,
Inc., 3 CCH Blue Sky L.Rep. P71,096 (Dist.Ct.Utah 1972)
(questioning whether Howey would have been decided
differently if the contract had required the investor 'to
appear once a year to pull weeds along a row of trees.')"

"Finally, some courts have stated that the reason Howey
excluded the investor who participates in the enterprise
from protection of the disclosure and fraud provisions of
the securites laws is that an investor does not need such
protection where he obtains a degree of managerial control
which affords access to information about the issuer.
Polikoff v. Levy, 55 Ill.App.2d 229, 204 N.E.2d 807, cert.
denied, 382 U.S. 903, 86 S.ct. 237, 15 L.Ed.2d 156 (1965);
In the Matter of Continental Marketing Associates, Inc., 3
CCH Blue Sky L.Rep. P71,016 (Ind.sec.Comm'n 1969)."



In Keith v. Black Diamond, 48 F.Supp.2d 326 (U.S.D.C. S.D.
[NY] 1999), Honorable Southern District Court Judge Scheindlin of

New York, opined:

-~

"However, following the Supreme Court's 'repeated directions
to consider investment schemes in light of their economic
realities', this Circuit [United States Court of Appeals,
Second Circuit] has found that a scheme that was primarily
'a means whereby participants could pool their own
activities, their money and the promoter's contribution in a
meaningful way' [BUYERS/OWNERS did not pool their money and
promoter had no meaningful efforts in the case at bar] was
not an investment contract. SEC v. Aqua-sonic Products
Corp., 687 F.2d 577, 582 (2d Cir. 1982). Indeed, if an
investment scheme gives rise to a 'reasonable expectation
... of significant investor control [BUYER/OWNER total
control as present in the case at bar], a reasonable
purchaser could be expected to make his own investigation of
the new business he planned to undertake and the protection
of the [Exchange Act] would be unnecessary.' Id. at 585."

"Furthermore, 'the mere choice by a partner to remain
passive is not sufficient to create a security interest.'
Rivanna Trawlers Unlimited v. Thompson Trawlers, Inc., 840
F.2d 236, 240-41 (4th Cir. 1988). To make this
determination, the Rivanna court found that the critical
inquiry is 'whether the powers possessed by the [LLC
members] under the [operating agreement] were so significant
that, regardless of the degree at which such powers were
exercised, the investments could not have been premised on a
reasonable expectation of profits derived from the
management efforts of others.' Id. at 241 (quoting Tucker,

645 F.2d at 419)."

"In Hirsch v. duPont, 396 F.Supp. 1214 (S.D.N.Y. 1975), a
pre-Rivanna case, this court [United States District Court,
Southern Division of New York] found that the determination
whether a partnership interest was a security 'does not and
should not hinge on the particular degree of responsibility
[a partner] assumes within the firm', 'nor does the
delegation of membership responsibilities, or the failure to"
exercise membership powers, 'diminish the investor's legal
right to a voice in partnership [or company] matters.' Id.
at 1220 (quoting New york Stock Exchange Inc. v. Sloan, 394
F. Supp. 1303, 1314 (S.D.N.Y. 1975))."



In Weibolt v. Metz, 355 F.Supp. 255 (U.S.D.C. S.D. [NY] 1973),
Honorable Southern District Court Judge Lasker of New York,

opined:

"[Algreement contemplated for profits, if any, would be
derived primarily from efforts of the franchisee [investor
or BUYER/OWNER in the case at bar], franchisee [investor or
BUYER/OWNER in the case at bar] was not an 'investment
contract' and its offer and sale were not covered by the
Securities Acts." T

In Hart v. Pulte Homes, 735 F.2d 1001 (U.S.C.A. 6 cir. [MI]
1984), United States Court of Appeals Circuit Judge Bailey Brown

opined:

"The seminal decision of SEC v. Joiner Leasing Corp., 320
U.S. 344, 64 S.Ct. 120, 88 L.Ed. 88 (1943), illustrates the
degree of commonality required when investors expect profits
in the form of property appreciation brought about through
the entrepreneurial efforts of a developer. In Joiner, the
defendant offered investors leasehold interests with the
promise to drill an oil well 'so located as to test the oil-
producing possibilities of the offered leaseholds.™ The
Court held that the transactions were securities. The Court
found that the investors were all 1linked together in a
common venture to drill a test well. "[T]he undertaking to
drill a well runs through the whole transaction as the tread
on which everybody's beads were strung.' Id. at 348, 64
S.Ct. at 122. Without the drilling enterprise, 'no one's
lease had any value.' 1Id. 13 349, 64 S.Ct. at 122. [unlike
the case at bar wherein the BUYER/OWNERS have a deeded
interest in the valuable real estate]"

In Fargo Partners v. Dain, 540 F.2d 912 (U.S.C.A. 8 cir. [ND]
1976), Honorable United States Court of Appeals Circuit Judge

Ross opined:

"Essential prerequisite for existance of investment contract
as 'security' under federal securities laws is substantial
reliance on efforts of seller or third parties for return on

investment."



In United Sportfishers v. Buffo, 597 F.2d 658 (U.S.C.A. 9 cir.
[cA] 1978), The United States Court of Appeals Circuit Judge Choy

opined:

"The Court concluded:

What distinguishes a security transaction and what is absent
here [also absent in the case at bar] is an investment where
one parts with his money in a hope or receiving profits of

others ...

United Housing Foundation, Inc. v. Forman, 421 U.S. 837, 858
95 S.Ct. 2051, 2063, 44 L.Ed.2d 621 (1975). See SEC v. W.J.
Howey Co., 328 U.S. 293, 298-99, 66 S.Ct. 1100, 90 L.Ed.
1244 (1944); United California Bank v. THC Financial Corp.,
557 F.2d 1351, 1356-59 (9th Cir. 1977); SEC v. Glenn W.
Turner Enterprises, Inc., 474 F.2d 476, 480-83 (9th Cir.),
cert. denied, 414 U.S. 821, 94 Ss.Ct. 117, 38 L.Ed.2d 53

(1973)."

In Rodriguez v. Banco, 777 F.Supp. 1043 (U.S.D.C. [PR] 1991),
insightful Honorable District Court Judge Fuste opined:

"To show that real estate sales contract is a security for
purposes of federal securities law, purchasers must show
that they purchased at least in substantial part in reliance
on collateral agreement in which developer or third party's
managerial or entrepreneurial obligations are set out."

“In examining real estate sales contracts to determine
whether they can qualify as investment contracts, and
therefore securities, 'fT]he touchstone is the presence of
an investment in a common venture premised on a reasonable
expectation of profits to be derived from the
entrepreneurial or managerial efforts of others.' United
Housing Foundation, Inc. v. Forman, 421 U.S. 837, 852, 95
S.Ct. 2051, 2060, 44 L.Ed.2d 621 (1975) (emphasis added). In
the classic land investment contract', the sale of the land
by the promoter is merely incidental to the primary reason
for the sale, which is to open the way for the operation of
a commercial enterprise on the land financed through the
sales but carried out by the developer or third party [both
commercial enterprise and land financing lacking in the case

at bar]."

"The inducement to the land purchaser is not the intrinsic
value of the land per se [as present in the case at bar due
to the fact RUYERS/OWNERS were implementing 1021 EXCULNZES],
but rather the expected profits from the efforts of the

seller of the land."



"Real estate sales of residential space have been more
problematic for courts, since the issue of whether the
purchaser is 'investing' or merely 'consuming' [as present
in the case at bar where the OWNER/BUYERS sought to use the
PROPERTY for their own purposes] can be very murky. In
United Housing Foundation, Inc. v. Forman, 421 U.S. 837, 95
S.Ct. 2051, 44 L.Ed.2d 621 (1975), the Court found no
investment contract in the sale of apartment ownership
shares in a low-income cooperative. The shares were sold to
persons on the basis of their income and enabled them to
become the owners of the apartment which they could then
occupy [similar to the case at bar where the BUYERS/OWNERS
use the PROPERTY and some sought to buy a residential home
in the retirement community or become a member of the CCRC].
The tenant owner could not rent out the space to another, if
the tenant/owner wished to sell and move out, the
Cooperative had the right to purchase the apartment back at
the original purchase price, thereby precluding the
possibility of profit realization for the tenant [similar to
the case at bar wherein the BUYER/OWNERS had all executed a
Tenant-In-Common Agreement between themselves wherein they
had to offer the sale of the PROPERTY to the other owners
prior to selling it to an unknown third party], the Court
wrote that '[w]hat distinguishes a security transaction -
and what is absent here - is an investment where one parts
with his money in the hope of receiving profits from the
efforts of others, and not where he purchases a commodity
for personal consumption or living quarters for personal use
[similar to the case at bar wherein the BUYERS/OWNERS sought
to use and or ultimately own a retirement home or become a
member of the CCRC when the development was completed by the
BUYER'S/OWNER'S, not JCR LLC'S, efforts).' United Housing
Foundation, 421 U.S. at 858, 95 S.Ct. at 2063."

"While the Supreme Court delineated the two ends of the land
sale spectrum, with Howey's pure 'profit-from-efforts-of-
another' driven investment on the one side and United
Housing's pure personal consumption on the other, lower
courts have had to develop a conceptual framework to parse
the mixed motive situations that litter the middle of the
continuum. several leitmotiffs have surfaced which help
guide the inquiry. First, ;where those who purchase
something with the primary desire to use or consume it, the
security laws do not apply.' Rice v. Branigar Organization,
Inc., 922 F.2d 788 (11th Cir. 1991) (Powell, Associate
Justice [retired], United States Supreme Court, sitting by
designation; Aldrich v. McCulloch Properties, Inc., 627 F.2d
1036, 1040 (10th Cir. 1980); Fogel v. Sellamerica, Ltd., 445
F.Supp. 1269, 1277 (S.D.N.Y. 1978). Second, expectation of
profit from the general appreciation in the value of land
must be disregarded for purposes of identifying a 'security'
McCown v. Heidler, 527 ©.2d 204, z0% (10th Cir. 1973);
Aldrich, 627 F.2d at 1039, n. 1 ('[c]apital appreciation
through development should be distinguished from general
increase in land values concurrent with neighborhood growth

and improvements'). Third, the purchasers must Shiw that
they purchased at least in substantial part in reliance on a

collateral agreement in which the developer or third party's
managerial or entreoreneurial ohligations are set out.



Dumbarton Condominium Assoc. v. 3120 R Street Associates
Ltd. Partnership, 657 F.Supp. 226 (D.C. 1987). Fourth, the
collateral agreement must have some degree of "horizontal
commonality", meaning that the fates of the investors are
interwined through the pooling of common funds to be used
for the common development to benefit all (indisputably
lacking in the case at bar]. The fate of each investor must
rise and fall together [unquestionably, the BUYER'S/OWNER'S
and JCR LLC'S profits and losses are inversely correlated to
eachother in the case at bar]. Vertical commonality, defined
as a developer's individual promise to a purchaser to make
improvements [completely lacking in the case at bar], is not
enough. Hart v. Pulte Homes of Michigan Corp., 735 F.2d 1001

(6th Circ. 1984)."

"In Woodward v. Terracor, 574 F.2d 1023 (10th Cir. 1978),
the Tenth Circuit faced a factual scenario very similar to
the one in the case at bar. The Defendants sold lots in what
was promoted as a planned residential community. 'included
in the plans were shopping centers, health and cultural
facilities, transportation facilities, and abundant
recreational opportunity, including a golf course and a
lake.' [in the case at bar, JCR LLC did not promote a
planned retirement community, the BUYERS/OWNERS used their
unique talents, expertises and skills to help design and
develop the retirement community]. Woodward, 574 F.2d at
1025. Most of the plaintiffs purchased the lots with the
intention of building on them, although several did not
intend to build and bought the land as an investment. A land
sales contract was entered into which provided for the sale
of the lost along with some rudimentary developments such as
underground sewage, water, and a curb. The court found that
the planned community facilities which were part of the
promotional materials [completely lacking in the case at
bar] did not turn an ordinary land sales contract into a
security. The court looked to the actual obligations of the
developer [completely lacking in the case at bar due to the
fact that JCR LLC had absolutely no contractual obligation
what-so-ever to develop the PROPERTY] vis-a-vis the group of
purchasers as a whole, and found that a collateral agreement
to engage in wide scale development through the use of
common funds that would the generate a return on investment
to the purchasers was missing [identical to the case at

bar]."

"[The developer] itself was involved in the business venture
[identical to the case at bar]. [The developer] was
developing a new residential community [identical to the
case at bar where JCR LLC was utilizing the unique talents,
specialized skills and expertise of the BUYER/OWNERS not

vice-versa] As part of the venture [the developer] sold lots

to persons who either intended to build a house therson, or
intended to resell to others who would so build. But the
mere fact that the plaintiffs bought lots from [the



developer] does not mean that by such acquisition they were
thereafter engaged in a common venture or enterprise with
[the developer]. The only contractual agreement between
plaintiffs and [the developer] was a Uniform Real Estate
Contract [similar to the Purchase Agreement between JCR LLC
and the BUYER/OWNERS in the case at bar]. [The developer]
was under no contractual obligation to the plaintiffs other
than to deliver title ounce purchase terms were met
[identical to the case at bar wherein JCR LLC transferred
deeded ownership interests to the BUYER/OWNERS at closing].
Unlike Howey, [the developer] was not under any collateral
management contract with the purchases of its land
[identical to the case at bar wherein JCR LLC was also not
under any management contract with BUYERS/OWNERS]."

"Woodward, 574 F.2d at 1025. In De Luz Ranchos Inv. v
Coldwell Banker & Co., 608 F.2d 1297 (9th Cir. 1979), the
Ninth Circuit applied the same reasoning to find that the
sale of subdivided, undeveloped land could not be considered
an investment contract despite promotional material speaking
generally about the developer's plans for further
development of the common facilities within the project
where the contract obligated the seller to do no more than
transfer title to the property. As stated succinctly by the
court in Hart, 735 F.2d at 1004, "[t]he mere fact that an
assurance of development to each investor may have come from
the same seller does not satisfy the requirement of
horizontal commonality.™

In Happy v. Lakewood Properties, 396 F.Supp. 175 (U.S.D.C.

N.D. [CA] 1975), Honorable Chief district Court Judge Oliver J.

Carter opined:

_BUYERS/OWNERS_ control. and.managed_the_ PROPERTY].

"Buying land with expectations of profit does not make the
transaction a purchase of a security subject to federal
securities laws; rather, the land must be developed or
operated by others [in the case at bar, the BUYERS/OWNERS
themselves developed and managed the PROPERTY]."

"Test of whether land sale amounted to purchase of an
investment contract subject to the federal securities laws,
under requirement that essential managerial efforts be made
or offered by the vendors, is not fulfilled when there are
promises of a general nature but no actual commitment to
perform actual services that affect purchasers' control and
management of the land [identical to the BUYER/OWNER - JCR

LLC real estate transaction in the case at bar wherein the
1t

"The word 'solely' has been somewhat diluted in this Circuit
by the Court of Appeals' decision in SEC v. Glenn Turner
Ent., Inc. 474 F.2d 476 (9th Cir. 1973). In the case, the
Ninth Circuit held that the word 'solely' must be

realistically defined; the investor should
of court because he has made a 'modicum of gggogithrown out



'Rather we adopt a more realistic test, whether the efforts
made by those other than the investor are undeniably
significant ones, those essential managerial efforts which
affect the failure or success of the enterprise.'
[indisputably, the BUYERS/OWNERS have always and continue to
manage and were their essential efforts, not JCR LLC'S
efforts, that affected the failure or success of the
PROPERTY development] Glenn Turner, supra, at 482."

"The value of the plaintiff's land may increase, but that
alone is not enough to make the land a security; the land

must be developed or operated by others [completely lacking
in the case at bar wherein the BUYERS/OWNERS developed and

continue to manage the PROPERTY]. Loss, Securities
Regulation, 492. Buying land with expectation of profit does
not make the transaction a security. Contact Buyers League
v. F & F Investment, 300 F.Supp. 210 (N.D.Ill. 1969);
Huberman v. Denny's Restaurants, Inc., supra."

In Timmreck v. Munn, 433 F.Supp. 396 (U.S.D.C. N.D. [IL]
1977), Honorable District Court Judge Decker opined:

"Land as such is not a 'security' and land purchase contract,
simply because the purchaser expects or hopes that the value of
the land purchased will increase, does not fall automatically

within the confines of the Securities Acts'

""Not every promise or even minor improvement with respect to
undeveloped lots suffices to create an investment property so as
to render real estate contracts 'investment contracts' within the
Securities Acts' minimal managerial services are not enough, nor
will mere inclusion of roads supplied by the developer transmute
a run-of-the-mill real estate sale, ; court must distinguish
between mere puffery, generalizations, and other talk designated
to create an 'illusion' of extensive development plans from cases
where the real burden of development is not placed on the
purchasers [in the case at bar, the burden of development of the
PROPERTY was squarely placed on the BUYERS/OWNERS due to the fact

... —that they possessed--the-unique-talentsy- skills and-expertise- - -
required that JCR LLC lacksd"

"[T]he decision of Judge McMillen in Bublua, et al. v. The Grand
Bahama Development Co., Ltd., No. 73 C 3131 (N.D. Ill. 6/27/74),
for the proposition that "(a)lleged oral misrepresentation cannet

transform a document into a securitv to bring it within the



jurisdiction of this court if the document itself does not

satisfy the definition of the statute and the case law."

"In Bubula, it seems that the plaintiffs asserted that the real
estate purchases were securities upon the basis of a clause
providing for a small 'service' charge for maintenance and other
minor improvements, and other oral and written representations
'about the nature and value of the land.' The court apparently
viewed the former as insufficient to establish a common
enterprise with profits solely from the efforts of the
defendents. And while Judge McMillen did give some emphasis to
the fact that the latter representations were specifically
excluded from the purchase agreement, it is clear that mere
generalizations about the 'nature and value' of the property
could not suffice to transform a routine real estate tramsaction

into an investment."

"Land as such is not a security and that a land purchase
contract, simply because the purchaser expects or hopes that the
value of the land puchased will increase, does not fall
automatically within the confines of the Securities Acts. McCown

v. Heidler, supra, 527 F.2d at 208."

"As noted, there is an investment aspect in every land
transaction arising from the hope of increased property values.
But, as the Supreme Court recently stressed, there is frequently
also a strong motivation to purchase real estate for purposes of
'consumption', that is to occupy the land or develop it by one's
own effort [As present in the case at bar wherein the
BUYERS/OWNERS utilized their own unique talents, skills and
expertise that JCR LLC lacked in order to develop the PROPERTY.
Forman, 421 U.S. at 853, 95 S.Ct. 2051."



"Several of the opinions [agreed upon by the Court] relied upon
by the defendants cite 1 Loss, Securities Regulation, pp. 491-92
(2d ed. 1961):

'No 'investment contract' is involved when a person invests in
real estate, with the hope perhaps of earning a profit as the
result of a general increase in values concurrent with the

development of the neighborhood"

"Of couse not every promise or even minor improvement suffices to
create an investment property. Minimal managerial services are
not enough. Bubula, supra; Rio Rancho, supra, Nor will the mere
inclusion of roads supplied by the developer transmutate a run-
of-the-mill real estate sale. Rio Rancho, supra. A court must
distinguish between mere puffery, generalizations, and other talk
designed to create an 'illusion' of extensive development plans,
from cases where the real burden of development is not placed
upon the purchasers [as depicted in the case at bar wherein the
BUYERS/OWNERS had the requisite unique talents, skill, expertise
and knowledge, not JCR LLC, to develop the PROPERTY]. Happy

Investment, supra.'

"Ninth Circuit had previous ruled in S.E.C. v. Glenn W. Turner
Ent., Inc., 474 F.2d 476 (9th Cir. 1973), that 'the word 'solely'
should not be read as a strict limitation on the definition of an
investment contract'. Instead, the Ninth Circuit chose to adopt
the more realistic test of looking to see 'whether the efforts
made by those other than the investor are the undeniably
significant ones, those essential managerial efforts which affect
the failure or success of the enterprise [in the case at bar,
indisputably, the development of the PROPERTY depended on the
unique talents, skills, expertise, knowledge and experience that
JCR LLC lacked in order for the PROPERTY development project to

LRD "

bs successfull. 474 F2d a2t 432.

[{7]



PRONG #5
RISKS / LOSS

In Keith v. Black Diamond, 48 F.Supp.2d 326 (U.S.D.C. S.D.
[NY] 1999), Honorable Southern District Court Judge Scheindlin of

New York, opined:

"However, following the Supreme Court's 'repeated directions
to consider investment schemes in light of their economic
realities'; this Circuit has found that a scheme that was
primarily 'a means whereby participants could pool their own
activities, their money and promoter's contribution in a
meaningful way' was not an investment contract. SEC v. Aqua-
sonic Products Corp., 687 F.2d 577, 582 (2d Cir. 1982).
Indeed, if an investment scheme gives rise to a 'reasonable
expectation ... of significant investor control, a
reasonable purchaser could be expected to make his own
investigation of the new business he planned to undertake
and the protection of the [Exchange Act] would be
unnecessary'. Id. at 585."

"Furthermore, 'the mere choice of a partner to remain
passive is not sufficient to create a security interest.’
Rivanna Trawlers Unlimited v. thompson Trawlers, Inc., 840
F. 2d 236, 240-241 (4th Cir. 1988). To male this
determination, the Rivanna court found that the critical
inquiry is '"whether the powers possessed by the [LLC
members] under the [operating agreement] were so significant
that, regardless of the . degree to which such powers were
exercised, the investments could not have been premised on a
reasonable expectation of profits derived from the
management efforts of others.' Id. at 241 (quoting Tucker,

654 F.2d at 419)."
{

"In Hirsch v. duPont, 396 F.Supp. 1214 (U.S.D.C. S.D. [NY]
1975), a pre-Rivanna case, this court found that the
determination whether a partnership interest was a security
'does not and should not hinge on a particular degree of
responsibility [a partner] assumes within the firm,' nor
does the delegation of membership responsibilities, or the
failure to exercise membership powers, 'diminish the
investor's legal right to a voice in partnership [or
company] matters." Id. at 1220 (quoting New york Stock
Exchange Inc., v. Sloan, 394 F.Supp. 1303, 1314 (S.D.N.Y.

1975).

" In Hirsch v. duPont, 396 F.Supp. 1214 (U.S.D.C. S.D. [NY]
1975), Honorable Southern District Court Judge Robert L. Carter

of New York, opined:

"In other words, an investment contract for the purposes of
the Securities Act means a contract, transaction or scheme
whereby a person invests his money in a common enterprise
and is led to expect profits solely from the efforts of the
promoter or a third party. 328 U.S. at 298-99, 66 S.Ct. at

1103. (Emphasis added)"



"One element of this definition has caused considerable
controversy. That element is the requirement that the
investor rely on profit 'solely' on the efforts of others.
Some subsequent cases have found this apparently narrow,
inflexible requirement to be inconsistent with the Howey
opinion's own admonition, 328 U.S. at 299, 66 S.Ct. at 1103,
that its definition 'embodies a flexible rather than a
static principle ... See S.E.C. v. Glenn W. Turner
Enterprises, Inc., 348 F.Supp. 766, 774 (D.Or. 1972), aff'd,
474 F.2d 476 (9th Cir. 1973?. Other courts have noted that
in some of the state law cases relied on by Howey, e.g.,
State v. Gopher Tire & Rubber Co., 146 Minn. 52, 177 N.W.
937 (1920), the investors contributed nominal services or
physical labor. SEC v. Koscot Interplanetary, Inc., 497 F.2d
473, 480 (5th Cir. 1974); J. Long, Partnership, Limited
Partnership, and Joint Venture Interests as Securities, 37
Mo.L.Rev. 581, 599 n. 73 (1972). The primary concern in this
regard has been that if Howey requirement is interpreted
literally, see e.g., Gallion v. Fortson, 225 Ga. 854, 171
S.E.2d 620 (1969) (requirement that investors hand out
'purchase authority' cards to potential customers in order
to earn commissions precluded finding a security), the test
could easily be evaded by requiring the investor to
contribute a modicum of effort. Limo v. City Investing Co.,
487 F.2d 689, 692-693 (3d Cir. 1973)' S.E.C. v. Glenn W.
Turner Enterprises, Inc., supra, 474 F.2d at 482; see
Scholarship Counselors, Inc. v. Waddle, 507 S.W.2d 138
(Ct.App.Ky. 1974); State of Utah v. Dare to be Great, Inc.,
3 CCH Blue Sky L.Rep. P71,096 (Dist.Ct.Utah 1972)
(questioning whether Howey would have been decided
differently if the contract had required the investor to
appear once a year to pull weeds along his row of trees.')"

"Finally, some courts have stated that the reason Howey
excluded the investor who participates in the enterprise
from the protection of the disclosure and fraud provisions
of the securities laws is that an investor does not need
such protection where he obtains a degree of managerial
control which affords access to inform about the issuer.
Polikoff v. Levy, 55 Ill.App.2d 229, 204 N.E.2d 807, cert.
denied, 382 U.S. 903, 86 S.Ct. 237, 15 L.Ed.2d 156 (1965);
In the Matter of Continental Marketing Associates{ Inc., 3
CCH Blue sky L.Rep. P71,016 (Ind.Sec.Comm'n 1969)"

"'In theory' general partners have equal rights to
participate in management. CRANE & BROMBERG ON PARTNERSHIP
374-375 (1968). This would seem to preclude one from relying
solely on another for profits, and thus to rule out an
investment contract. But the theoretical principle may be
varied by the agreement of the partners, which may lodge all
control in designated partners.' 1 A. Bromberg, securities
Law, Fraud, Sec. 4.6(331)(1973); Jennings and Marsh, supra,

at 308."



"Certain state courts have rejected the Howey Test
altogether, and, following Silver Hills Country Club v.
Sobieski, 55 Cal.2d 811, 13 Cal.Rptr. 186, 361 P.2d 906
(1961), have held that an investor's interest is a security
of the investor places his capital at the risk of the
enterprise and receives some benefit in exchange. Accord, In
the Matter of the State of Alaska department of Commerce v.
Spa Athletic Club, Inc., 3 CCH Blue sky L.Rep. )71, 136
(Alaska Department of Commerce 1974); Linquist v. American
Campground Memberships, Inc., 3 CCH Blue Sky L.Rep. P71,196
(Wash.Super. 1973); People v. Witzerman, 29 Cal.App.3d 169,
105 Cal.Rptr. 284 (1972); contra, Brown v. Computer Credit
System, Inc., 128 Ga.App. 429, 197 S.E.2d 165 (1973); see
Long, Partnership Interests as Securities, supra, at 603-
04. In Sobieski, Justice Traynor of the California Supreme
Court stated the rationale of the 'risk capital' test as

follows:

'Since the (California) act does not make profit to the
supplier of a captital test of what is a security, it seems
that its objective is to afford those who risk their capital
at least a fair chance of realizing their objectives in
legitimate ventures whether or not they expect a return on
their capital in one form or another 13 Cal.Rptr. at 188,

361 P.2d at 908-909."

"Under this test, virtually every conceivable investment,
including the general partnership interests, would qualify
as securities. However, no federal court has adopted the

'risk' capital test."

"Certain state and federal decisions have, however, combined
the 'risk capital' test with a modified version of the Howey
definition. In State v. Hawaii Market Center Inc., 485 P.2d
105 (Hawaii 1971), the court held that an investment
contract is created where four requirements are satisfied:

(1) an offeree furnishes initial value to an offeror, and

(2) a portion of its initial value is subjected to the risks
of capital enterprise, and

(3) the furnishing of the initial value is induced by the
offeror's promises or representations which give rise to a
reasonable understanding that a valuable benefit of some
kind, over and above the initial wvalue, will accrue to the
offeree as a result of the operation of the enterprise, and

(4) the offeree does not receive the right to exercise
practical and actual control over the managerial decisions

of the enterprise. 485 P.2d at 109.



See S.E.C. v. Glenn W. turner Enterprises, Inc., supra, 348
F,Supp. at 374-75; Venture Investments Co. v. Schaefer, 3
CCH Blue Sky L.Rep. P71,031 (D.Colo. 1972) (Colorado Uniform
Securities Act); State ex. rel. Park v. Glenn Turner
Enterorises, Inc., 3 CCH Blue Sky L.Rep. P71,023 (Idaho
Dist.Ct. .1972); State ex rel. Fisher v. World Market
Centers, Inc., 3 CCH Blue Sky L.Rep P71,034 (Okla.Dist.Ct.

1972).

The first three requirements are easily met, and attention
has focused on the fourth requirement, the absence of 'the
right to exercise practical and actual control over the

managerial decisions of the enterprise.' (Emphasis added)."

"Indeed after the Hawaii Market Center decision, the federal
courts in several circuits adopted this fourth requirement,
the absence of managerial control, as the single test of an
investment contract. S.E.C. v. Koscot Interplanetary, Inc.,
supra, 474 F.2d at 483 (5th Cir. 1974); Nash & Associates,
Inc. v. Lum's of Ohio, Inc., 484 F.2d 392, 395 (6th Cir.
1973); see also In the Matter of Continental Marketing
Associates, Inc., supra; Shaul v. Consumer Companies of
America, Inc., 3 CCH Blue Sky L.Rep. (071,022 (Ohio C.P.
1972). the leading case of S.E.C. v. Glenn W. Turner
Enterprises, Inc., stated the new test as follows:

"'Rather we adopt a more realistic test, whether the efforts
made by those other tham the investor are the undeniably
significant ones, those essential managerial efforts which
affect the failure or success of the enterprise.' 474 F.2d

at 482. (Emphasis added)"

"The SEC has also adopted the position that an interest is a
security only where there is 'no active participation in the
management and operation of the scheme on the part of the
investor.' Sec.Act.Rel. 4877, CCH Fed.Sec.L.Rep. P77,462
(1967) (emphasis added). In Sec.Act.Rel. 5211, CCH
fed.Sec.L.Rep. 78,446, the Commission stated, with specific

reference to pyramiding schemes:

'"The term 'security' must be defined in a manner adequate to
serve the purpose of protecting investors. The existence of
a security must depend in significant measure upon the
degree of managerial authority over the investor's funds
retained or given, and performance by an investor of duties
related to the enterprise, even if financially significant
and plainly contributing to the success of the venture, may
be irrelevant to the existence of a security if the investor
does not control the use of his funds to a significant
degree. the 'efforts of others' referred to in Howey are
limited, therefore, to those types of essential managerial
efforts but for which the anticipated return could not be

produced.' (Emphasis added)"



"Adoption of this liberal version of the Howey Test may be
justified by language in the Howey opinion itself which
suggests that the 'efforts' to which the Court referred were
managerial efforts. Long, Partnership Interests as
Securities, supra, at 601-02. This test reduces the
possibility of evasion by inclusion of a provision requiring
the investor to contribute nominal efforts. Moreover, it is
consistent with the above-mentioned view that where the
investor obtains managerlal control and thereby gains access
to information about the issuer, he has less need of the .
protection of the fraud and disclosure provisions of the

securities laws."

In Weibolt v. Metz, 355 F.Supp. 255 (U.S.D.C. S.D. [NY] 1973),
Honorable southern District Court Judge Lasker of New York,

opined:

"Broadly speaking according to the 'risk capital' approach,
a franchise is a security 1f the franchisee's monetary
contribution to the enterprise constitutes part of its
initial capitalization, while his personal participation in
the activities does not give him any effective control over
it. The theory behind the test is that, under those
circumstances, the profit-making potential of his investment
is essentlally realized by the franchisor and the Howey test
and that 'profits [are] to come solely from the efforts of
others' (328 U.S. at 301, 66 S.Ct. at 1104)"

In Milnarik v. M-S Commodities, 457 F.2d 274 (U.S.C.A. 7 cir.
[IL] 1972), Homorable Court of Appeals Circuit Judge Stevens,

opined:

"[I]avestment contract whereby plaintiff's deposited a
certain sum with defendant broker on understanding that he
could use those funds at his descretion to trade commodity
futures for benefit of plaintiffs, that all trades were to
be made by defendant at sole risk of plaintiffs, and that
defendant's sole compensation would be derived from
commissions generated by his trading was not a security and
was not subject to registration requirements of Securities

Act'"™
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ANALYSIS OF RELEVANT CASE LAW

In SEC v. Howey, 328 U.S. 293, 298-299 (U.S. 1946), the
Supreme Court held that an "investment contract' includes any
"contract", transaction or scheme consisting of all the following

elements (i.e. Prongs):

PRONG #1: An investment of money;

PRONG #2: In a common enterprise;

PRONG #3: With the expectation of profits; and

PRONG #4: Solely from the efforts of the promoter or a third
party.

The investors in Howey bought parcels of land in a citrus
grove which was offered together with a service contract under
which the seller (i.e. Promoter) would jointly cultivate Howey's
citrus trees along with (i.e. Pooled) other owners citrus trees
and market the '"pooled" produce splitting the profit between
Howey (i.e. Promoter) and owners (i.e. Investors), based upon the
percentage of acreage owned by each investor. The Supreme Court
held that the transaction was an ‘'investment contract",
emphasizing that the seller (i.e. Promoter) was offering
"something more than fee simple interests in land, something
_ different than a. farm [PROPERTY in case at bar] or orchard
coupled with management services. Id. at 299. The '"something
more' was the opportunity to join a ''common enterprise" where
investors would '"contribute money and ... share in the profits of

Targe citrus fruit enterprise managed and partly owned Dby the

seller (i.e. Promoter).



The Howey case is distinguished from the John Cline Reservoir
LLC ("JCR LLC") real estate transaction with the BUYERS/OWNERS in
the case at bar, hereinafter referred to as the JCR LLC DEAL. The
BUYERS in the JCR LLC DEAL, were all extremely experienced real
estate investment property owners, each having accumulated multi-
millions of dollars in net value real estate assets during many
decades of ownership thereof, also possessed extremely unique
talents, skills, knowledge and experience, that JCR LLC (i.e.
Respondent) lacked, which were necessary in order to develop the
PROPERTY. In fact, the JCR DEAL is diametrically opposite to
HOWEY, wherein the investors relied on Howey for their expertise
and skills, but JCR LLC specifically selected each BUYER, based
upon the unique talent, expertise, knowledge and experience which
JCR LLC required to develop the PROPERTY as described in detail
herein and JCR LLC relied on the BUYERS/OWNERS to make the

PROPERTY development project a success.

In fact, commencing in 2010 through about January, 2011, most
of the BUYERS/OWNERS ceased working on the PROPERTY development,
which abruptly came to a grinding halt, causing JCR LLC to
default on its contractual obligations (EXHIBIT C) to repurchase
the PROPERTY back from BUYERS/OWNERS by paying 7% APR option
payment ('"REPURCHASE OPTION'") and if the option was exercise by
JCR LLC, within 5 years, JCR LLC was obligated to pay an
additional 7% premium fee ("REPURCHASE PREMIUM") over and above
the original purchase price paid by the BUYERS/OWNERS. In
summary, the BUYER/OWNERS were limited to buying the PROPERTY and
receiving deeded ownership interest therein as Tenant-In-Common
("TIC") ownership plus a maximum of 12% APR (i.e. 7% REPURCHASE
OPTION fee plus 5% REPURCHASE PREMIUM), if JCR LLC exercised its
REPURCHASE OPTION to buy back the PROPERTY from the
BUYERS/OWNERS. Most of the BUYERS/OWNERS also sought to utilize
the PROPERTY for their own personal or corporate desires (i.e.
Personal use) as well as purchase (i.e. Consume) a retirement
home or become a member of the Continuing Care Retirement
Community (''CCRC'") that the BUYERS/OWNERS were developing, on the
PROPERTY, for the benefit of JCR LLC. Inversely correlated, JCR
LLC sought to acquire gross sales of approximately $56,000,000
from the PROPERTY development (EXHIBIT I).



Dissimilar to Howey, the JCR LLC DEAL did not have any
management contract associated with the BUYER'S purchase of the
PROPERTY (See EXHIBIT @A), although, JCR LLC (i.e. Respondent)
proposed that if income was generated from the PROPERTY, prior to
exercise of the REPURCHASE OPTION or in the event that JCR LLC
failed to exercise the REPURCHASE OPTION, which is what occurred,
the BUYERS/OWNERS could create a self-owned and self-operated
management company, John Cline Reservoir Management Company Inc.,
that was proportionately owned, in similar percentages to the
deeded (EXHIBITS [ and ®) TIC ownership interests. Thereby, the
JCR LLC DEAL fails to meet at least 3 of the 4 Prongs of the

Howey Test:

PRONG #1: Conceded by Respondent as being satisfied in the JCR
LLC DEAL.

PRONG #2. The JCR LLC DEAL is not a ''common enterprise' because
there was no "pooling" of investor funds to purchase the PROPERTY
and each BUYER received a deeded (EXHIBIT &) ownership interest
therein that was separate and distinct from the other investors.

PRONG #3: The BUYERS/OWNERS in the JCR LLC DEAL did not seek the
purchasing the PROPERTY for profit but for investment purposes to
satisfy their federal and state obligation to conform to 28
C.F.R. §1031 ('"1031 EXCHANGE") as well as use and consume the

PROPERTY for personal and/or corporate purposes.

"PRONG #8: The 'profit", which did not exist as previously
described herein, would have indisputably been derived from the
efforts of the BUYERS/OWNERS who had the unique talents,
expertise, knowledge and experience that JCR LLC (i.e.

Respondent) lacked.

Since all four(4) elements (i.e. PRONGS) of the Howey Test
must be satisfied and three(3) PRONGS are not satisfied, the JCR

LLC DEAL is not an '"investment contract" and, thereby, not a

security.



The meaning of '"investment contract" was considered again by
the United States Supreme Court in United Housing Foundation,
Inc. v. Forman, 421 U.S. 837 (U.S. 1975). This case involved an
offering of stock in a New York cooperative apartment
corporation. The purchase of the stock of the cooperative
corporation was prerequisite to leasing an apartment in the
cooperative. The Supreme Court held that the cooperative's stock
was not 'stock'" within the meanings of the federal securities
laws because it has none of the traditional indicia of stock. The
Supreme Court then reconsidered what constituted an '"investment

contract"'" which it stated:

"when a purchase if motivated by a desire to use or consume the
item purchased ... the securities laws do not apply."

(Forma supra at 853)

This 5th PRONG, '"Risks Loss' was added to the 4 elements
established in the Howey Test, thereby creating the Howey/Forman
Test which is also known as the 5-Prong Test.

FORMAN COMPARED TO THE JCR DEAL

In the JCR LLC DEAL, it is indisputable that the BUYERS/OWNERS
purchased the PROPERTY for their personal or corporate purposes
(i.e."Use") as well as most of the BUYERS/OWNERS sought to
purchase a home in the retirement community and/or become a
member of the CCRC (i.e. "Consume') which is the main reason why
most of the BUYERS/OWNERS worked so diligently on the PROPERTY
development project as described in detail herein. In addition,
in the JCR LLC DEAL, the BUYERS not only sought to ''use'" and
"consume' the PROPERTY but they also did not share in the '"Risks
Loss" which is evident by the upside potential of the JCR LLC
DEAL for the BUYERS/OWNERS is solely 12% (7% REOPTION PURCHASE
payments and 5% REPURCHASE PREMIUM) maximum plus the afore-

described ‘''use' and ''consume' of the PROPERTY, whersas, the



upside potential for JCR LLC was an estimated $56,000,000 in
gross sales (EXHIBIT %). Furthermore, the downside risk to the
BUYERS/OWNERS is negligent because if JCR LLC fails to pay the
REPURCHASE OPTION fee and/or repurchase the PROPERTY back from
the OWNERS, the OWNERS still own a deeded [EHIBITS D' and E) in
the PROPERTY plus and REPURCHASE OPTION payments (i.e.
Approximately $500,000; EXHIBIT &) paid to OWNERS, whereas, JCR
LLC lost approximately $500,000 in REPURCHASE OPTION payments
paid to OWNERS, plus approximately $1,000,000 JCR LLC expended in
development of the PROPERTY and related expenses (EXHIBIT BR).
Therefore, the JCR LLC DEAL fails to satisfy the 5th PRONG of the
HOWEY/FORMAN/5-PRONG Test and only satisfies the 1st PRONG "An
investment of money'" as conceded by the Respondent.

In Revak v. SEC Realty, 18 F.3d 81 (U.S.C.A. 2 cir. [NY]
1994), Honorable United States Court of Appeals, Second Circuit
Chief Judge Telesca of New York, held:

"condominium transactions were not investment contracts and,
therefore, were not securities for purposes of securities law"
"The three elements of the Howey Test must all be present for a
land sale contract to constitute a security: (i) an investment of
money; (ii) in a common enterprise; (iii) with profits to be
derived solely from the efforts of others. Cameron v. Outdoor
Resorts of America, Inc., 608 F.2d 187, 192 (5th Cir. 1979)."

"A common enterprise within the meaning of HOWEY can be
established by a showing of 'horizontal commonality', the tying
of each individual investor's fortunes to the fortunes of the
other investors by the pooling of assets, usually combined with a
pro-rata distribution of profits. See Hart v. Pulte Homes of
Michigan Corp., 735 F.2d 1001, 1004 (6th Cir. 1984); Salcer v.
Merrill Lynch, Pierce, Fenner & Smith, Inc., 682 F.2d 459, 460

(3d Cir. 1982) (investment must be '"part of a pooled group of
funds"); Milnarik v. M-S Commodities, Inc., 437 F.2d 274, 27¢
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(7th Cir.) (success or failure of other contracts must mave a
"direct impact on the profitability of plaintiff's contract"),
cert. denied, 409 U.S. 887, 93 S.Ct. 113, 34 L.Ed.2d 144 (1972)."

"In a common enterprise marked by horizontal commonality, the

fortunes of each investor must depend on the profitability of the

enterprise as a whole:

"Horizontal commonality ties the fortunes of each investor in a

pool of investors to the success of the overall venture. In fact,
the finding of horizontal commonality requires a sharing or

pooling of funds. Hart, 735 F.2d at 1004."

"Some circuits hold that a common enterprise can also exist by
virtue of ‘'vertical commonality'", which focuses on the
relationship between the promoter and the the body of investors.
See SEC v. Koscot Interplanetary, Inc., 497 F.2d 473, 479 (5th
Cir. 1974) ("requisite commonality is evidenced by the fact that
the fortunes of all investors are inextricably tied to the
efficacy: of the promoter); SEC v. Glenn W. turner Enterprises,
Inc., 474 F.2d 476, 482 n. 7 (9th Cir.), cert. denied, 414 U.S.
821, 94 S.Ct. 117, 38 L.Ed.2d 53 (1973); Villeneuve v. Advanced
Business Concepts Corp.,698 F.2d 1121, 1124 (11th Cir. 1983),

aff'd en banc, 730 F.2d 1403 (1984)."

"Two - distinct kinds of vertical commonality have been
indentified: "broad vertical commonality'" and "strict wvertical
commonality'". To establish 'broad vertical commonality', the
fortunes of the investors need be linked only to the efforts of
the promoter. See Long v. Shultz Cattle Co., Inc., 881 F.2d 129,
140-141 (5th Cir. 1989). '"Strict vertical commonality" requires
that the fortunes of investors be tied to the fortunes of the
promoter. See Brodt v. Bache & Co., Inc., 595 F.2d 459, 461 (9th

Cir. 1978)."



"There is nothing on record to indicate that the fortunes of the
Lake Park purchasers were interwoven with the promoter's fortunes
[similar to JCR DEAL] so as to support a finding of strict

vertical commonality."

"There is nothing on record to indicate that the fortunes of the
Lake Park purchasers were interwoven with the promoter's fortunes
[similar to JCR DEAL] so as to support a finding of strict

vertical commonality."

"If a common enterprise can be established by the mere showing

that the fortunes of investors are tied to the efforts of the

promoter, two separate questions posed by Howey - whether a
common enterprise exists and whether the investor;s profits are
derived solely from the efforts of the others - are effectively
merged into a single inquiry' '"whether the fortuity of the

investments colectively 1is essentially dependent upon the
promoter enterprise.'" SEC v. Continental Commodities Corp., 497
F.2d 516, 522 (5th Cir. 1974). See Savino v. E.F. Hutton & Co.,
Inc., 507 F.Supp. 1225, 1237-1238 n. 11 (S.D.N.Y. 1981) (in
dicta, broad vertical; commonality is inconsistent with Howey);
Berman v. Bache, Halsey, Stuart, Shields, Inc., 467 F.Supp. 311,
319 (S.D.OHIO 1979) ("a finding of a common enterprise based
solely upon the fact of entrustment by a single principal of

money to an agent effectively excises the common enterprise

requirement of Howey")."

"Plaintiffs owned individual units, and could make profits or
sustain losses independent of the fortunes of the other
purchasers [identical to the JCR LLC DEAL]. There are simply no
indicia of horizontal commonality. ... Accordingly, the Lake Park
venture does not constitute a common enterprise within the
meaning of Howey and the sale of the Lake Park condominium units
cannot be considered the sale of securities for purposes of the

federal securities laws."



"Our [United states Court of Appeals, Second Circuit] analysis is
consistent with the approach adopted by the Securities and
Exchange Commission (the 'SEC") in applying the principals of
Howey to condominium offers. The SEC recognizes that the sale of
a condominium, without more, does not constitute a security
transaction. SEC Release No. 33-5347, 38 Fed.Reg. 1735 (Jan. 18,
1973) (listed in 17 C.F.R. §231.5347); see also Dumbarton
Condominium Ass'n v. 3120 R St. Associates, 657 F.Supp. 226, 230
(D.D.C. 1987); Bender v. Continental Towers Ltd. Partnership, 632
F.Supp. 497, 500 (S.D.N.Y.); Mosher v. Southridge Associates,
Inc., 552 F.Supp. 1231, 1232 (W.D.Pa. 1982). A condominium offer
is an investment contract only if it is accompanied by one or
more of the following collateral agreements: (i) a rental
arrangement coupled with a sales promotion emphasizing the
economic benefits to be derived from renting out the condominium
through the offices of the condominium management or its agents;
(ii) a rental pool arrangement; or (iii) material restrictions on
the owner's occupancy or rental of the unit, such as requiring
that the unit be available for rental for part of the year, or
that the owner use an exclusive rental agent. 38 Fed.Reg. at
1736. No such agreements were collateral to the Lake Park
investments [identical to the JCR LLC DEAL]."

"First, although many of the Lake Park investors were seeking
rental income [dissimilar to the JCR LLC DEAL], there was no
rental arrangement within the contemplation of the SEC Release
[No. 33-5347], ... some plaintiffs contracted to have Harvey
Freeman & Sons, Inc. serve as their rental agent, but that
indicates only that they '"bought their units purely as an
investment [identical to 1031 EXCHANGERS/BUYERS in the JCR LLC
DEAL], that is not to live in [BRUYERS/OWNERS in JCR LLC DEAL
sought to both "use" and '"consume' the PROPERTY by purchasing a
retirement home and/or becomming a member of the CCRC, that the
BUYERS/OWNERS were utilizing their own unique talents and

U



expertise to develop the PROPERTY], but to rent out
[BUYERS/OWNERS in the JCR LLC DEAL sought apprectation of the
PROPERTY as an investment pursuant to their 1031 EXCHANGE].
Johnson v. Nationswide Industries, Inc., 450 F.Supp. 948, 953
(N.D.I11. 1978) (no security even though some purchasers bought

units as passive investments)."

"Second, as discussed earlier, there is no showing of a rental
pool arrangement [identical to the JCR LLC DEAL where there were
no rentals because PROPERTY is farmland]."

"Third SEC .Realty placed no limitations on plaintiff's use of
their units; nor were the plaintiffs, in the event they chose to
rent their units [identical to JCR LLC DEAL with the 1031
EXCHANGE caveat] bound to use an exclusive rental agent [there
was no rental or rental agent in JCR LLC DEAL]. In short, there
was no collateral agreement of the kind envisioned in the SEC
release, no common enterprise within the meaning of Howey, and no

investment contract [identical to JCR LLC DEAL]."

"[Tlhe sale of Lake Park units did not constitute the sale of
'securities' for purposes of the federal securities laws"

REVAK COMPARED TO THE JCR LLC DEAL

In the JCR LLC DEAL, the indisputable facts are as follows:

A. The BUYERS/OWNERS did not "pool" their momney together to buy
the PROPERTY and each individual BUYER purchased and received a
deeded (EXHIBITS F and G) Tenant-In-Common ('"TIC") ownership
interest (i.e. Identical to Revak's condominium units), via their
individually owned Limited Liability Companies (EXHIBIT H), in

the PROPERTY.

B. There was absolutely no rental income and, thereby, no

"pooled" rental income generated from the PROPERTY as well as no

pro-rata distribution of profits and, therefore, no '"horizontal
commonality' exists in the JCR LLC DEAL. -



C. The "fortune" of each BUYER/OWNER was not interwoven with the
"fortune" of any other BUYER/OWNER because each OWNER could sell,
trade, and/or encumber their own deeded (EXHIBITS F and G) TIC
ownership interest independent of any other owner and, therefore,

no "horizontal commonality' exists in the JCR LLC DEAL.

D. The "fortunes'" of the BUYERS/OWNERS were not '"linked" or
"tied" to the fortumes of JCR LLC (i.e. Promoter). In fact, JCR
LLC relied on the BUYERS/OWNERS unique talents, expertises,
knowledge and experience that JCR LLC (i.e. Respondent) lacked,
not vice-versa and, thereby, the JCR LLC fails to meet the
required elements of either 'broad vertical commonality" or

"strict (narrow) vertical commonality'.

E. BUYERS/OWNERS owned individual deeded (EXHIBITS F and G) TIC
ownership interests in the JCR LLC DEAL, that are identical in
principal and ownership to the "condmimium units'" as described in
Revak and, thereby, there is no investment contract and no
security in the JCR LLC DEAL identical to Revak.

F. The BUYERS/OWNERS sought to purchase the PROPERTY for
investment purposes that is an indisputable fact in order to
conform to their "1031 EXCHANGES'" as well as further sought to

"use'" the PROPERTY for personal and/or corporate purposes as well
as "consume" the PROPERTY by purchasing a retirement home and/or

becoming a member of the Continuing Care Retirement Community
("CCRC") that the BUYERS/OWNERS were wutilizing their own
individual unique talents, expertise, knowledge and experience to
develop on the PROPERTY .

In conclusion, based on the afore-described reasons, the JCR
LLC DEAL does not satisfy the required elements of "horizontal
commonality', '"broad vertical commonality" or 'strict (narrow)
vertical commonality" and, thereby, is mnot and '"investment
contract" nor a ''security' governed by federal securities law.



In Marini v. Adamo, 812 F.Supp.2d 243 (U.S.D.C. E.D. [NY]
2011), Homorable District Court Judge Joseph F. Bianco of New

York, held:

"Seller's ownership of same type or similar rare coins [similar
to OWNER'S deeded TIC interests in the JCR LLC DEAL] as he sold
to buyer was insufficient to establish the existence of strict
vertical commonality, as required to show existence of investment
contract, for purpose of buyer's §10(b) securities fraud claim
against seller, where buyer and seller maintained separate coin
[real estate in JCR LLC DEAL] portfolios, their portfolios were
not identical [similar to BUYERS/OWNERS different deeded TIC
percentage ownership interests in the JCR LLC DEAL], and seller
was under no obligation to sell his coins at same time that
buyer sold his coins [identical to JCR LLC DEAL wherein
BUYER/OWNERS can independently sell their TIC ownership interests

at anytime]."

"The Second Circuit has interpreted Howey to mean that '[a]
common enterprise within the meaning of Howeye can be established
by a showing of ‘horizontal commonality': the tying of each
individual investors by the pooling of assets, usually combined
with the pro-rata distribution of profits.' Revak, 18 F.3d at 87.
Here in contrast, Adamo was not offering Marini the opportunity
to contribute funds and share in the profits of a coin portfolio
that would be managed by Adamo [similar to the JCR LLC'S offer of
the deeded TIC ownership interests to the BUYERS]. In indeed, it
is undisputed that horizontal commonality is not present in this
case [nor is horizontal commonality present in the JCR LLC DEAL

for the same reasons]."



MARINI v.ADAMO COMPARED TO THE JCR LLC DEAL

Similar to ADAMO, JGCR LLC'S ownership of deeded (EXHIBIT E)
TIC ownership interests in the same KIMMEL PROPERTY not STAMEY
PROPERTY (EXHIBIT E; NOTE: In ADAMO it was coins not real estate)
is insufficient to establish the existence of '"strict (narrow)

vertical commonality'" as required to show existence of
"investment contract', for purposes of federal securities law
since BUYERS/OWNERS maintained separate deeded (EXHIBIT E) TIC
ownership interests in the KIMMEL PROPERTY (EXHIBIT E) not STAMEY
PROPERTY (EXHIBIT E) that were not identical and BUYERS/OWNERS
were under absolutely mno obligation to sell their deeded
(EXHIBITS A& and ) ownership interests in the PROPERTY at the
same time that JCR LLC sold its deeded (EXHIBIT E) TIC ownership
interests in the KIMMELL PROPERTY. Furthermore, ADAMO, similar to
REVAK as previously discussed herein, the BUYERS/OWNERS
"fortunes' were not inseparably interwoven to rise and fall with
JCR LLC'S '"fortune" and, in fact, inversely correlated, whereby,
if the BUYERS/OWNERS ''fortunes" increased by JCR LLC'S REPURCHASE
OPTION payments (approximately $500,000 in the JCR LLC DEAL;
EXHIBIT B) and appreciation of the value of the PROPERTY due to
JCR LLC expending approximately $1,000,000 in development of the
PROPERTY of which the BUYERS/OWNERS ultimately received the
financial benefit therefrom as a result of JCR LLC'S failure to
exercise its REPURCHASE OPTION rights, and thereby, assuming a
loss in excess of $1,500,000 (i.e. $500,000 REPURCHASE OPTION
payments plus $1,000,000+ in PROPERTY development fees and
expenses) coupled with the loss of the contractual right to
repurchase the  PROPERTY. In summary,. the BUYERS/OWNERS
financially benefited while, conversely, JCR LLC assumed
financial losses in excess of $1,500,000 as well as loss of right
to repurchase the PROPERTY. In conclusion, the JCR LLC DEAL is

not an "investment contract' and is not a "security'" governed by

the federal securities laws.



In Endico v. Fonte, 485 F. Supp. 411 (U.S.D.C. S.D. [NY]
2007); Honorable Southern District Court Judge Lewis A. Kaplan of

New York, held:

"While contractual language reserving the right of an investor to
exercise control in a common enterprise may not alone be enough
to conclude that there 1is no investment contract, within the
meaning of securities law, it nevertheless can be probative of

the parties' reasonable expectations of control."

"Operating Agreement of 9 South (the '"Operating Company') raises
even more questions as to Endico's claim of passitivity. While it
designed the Fontes as Managing Members with power and authority
to manage the business, it went on to limit that authority by
providing that no one member could act for or obligate the
company and by requiring the unanimous consent of the members
-and thus of Endico - to sell or mortgage company property
[almost identical to the Tenant-In-Common Agreement: EXHIBIT J
executed by all BUYERS/OWNERS]."

"Whether Endico was passive in fact is quite a different matter
of the question whether he was expected at the time of the
transaction to remain passive, which is the controlling standard.
S.E.C. v. Aqua-Sonic Prods. Corp., 687 F.2d 577, 584 (2d Cir.
1982); see S.E.C. v. Merch. Capital, LLC, 483 F.3d 747, 760 (11th
Cir. 2007) (court is "limited to assessing the expectations of
control at the inception of the investment" but post-investment
actions may indicate what those expectations were) (citing
Williamson v. Tucker, 645 F.2d 404, 424 n. 14 (5th Cir. 1981). As
courts have held, "the mere choice ... to remain passive is not
sufficient to create a secufity interest.") Nelson, 173 F.Supp.2d
at 165 (S.D.N.Y. 2001) (quoting Rivanna Trawlers Unlimited v.
Thompson Trawlers, 840 F.2d 236, 240 (4th Cir. 1988))."



"Membership interests in apartment building sold by plaintiff
were not "investment contracts'" involving common enterprise by
passive investors with profits to come solely from efforts of
others, and thus were not '"securities' as ‘required to support
plaintiff's security fraud claims arising out of sale, since
buyers were to have participated in rehabilitation construction
and management of apartment building project, and plaintiff
retained financial control by signature power over checking
account for apartment building and by veto power sale or

encumbrance of its assets."

ENDICO COMPARED TO THE JCR LLC DEAL

In the JCR LLC DEAL, all BUYERS/OWNERS personally executed the
Purchase Agreement (EXHIBIT &), Power of Attorney ('POA": EXHIBIT
B), and Dual Representation Agreement ("DRA": EXHIBIT () and
Tenant-In-Common Agreement (''TICA": EXHIBIT J), hereinafter
referred to as the 'DOCUMENTS", in the presence of Respondent, a
New York State licensed Notary at the time, except for Sandra
Schmidt ("SCHMIDT"), who Respondent mailed an original copy of
the DOCUMENTS thereto, which SCHMIDT personally executed and
delivered back to Respondent. In fact, at least one of the
DOCUMENTS SCHMIDT signed was in the presence of a Notary im the
State of Indiana. In the TICA, all BUYERS/OWNERS agreed to assume
"full Control'" over the PROPERTY in conformity to IRS Revenue
Proclamation ("Rev. Proc.") 2002-22, requiring unimous vote by
all BUYERS/OWNERS to hire/fire a third party manager or
management company (NOTE: JCR LLC DEAL had neither) or encumber
(i.e. Mortgage, loans etc.) the PROPERTY. In fact, not only was
there no third party manager or management company in the JCR LLC
DEAL, the OWNERS themselves, have and still continue to manage
the PROPERTY and pay expenses thereon, even 1in Respondents
absence, due to his unfortunate unjust incarceration. Pursuant to
the PA (EXHIBIT A) and TICA (EXHIBIT ), all BUYERS/OWNERS agreed

to establish a self-owned management <company, John Cline



Reservoir Management LLC as well as execute a "Property and Asset
Management Agreement'" with their own JCR Management LLC in the
event that the PROPERTY commenced to generate income, which never
occurred to date. The afore-described TICA and '"Property and
Asset Managment Agreement are similar to Endico's '"Operating
Agreement' because they also are designed to invoke the 'power
and authority to manage the business" and :1imit the authority by
providing that no one member could act for or obligate the
company [PROPERTY] and by requiring the unanimous consent of the
members ... to sell or mortgage the company property [PROPERTY]."
Even though a few (SCHMIDT and CHERNOVSKY) of the BUYERS/OWNERS
remained relatively 'passive' rather than the overwhelming
majority [STAMEYS, ABNEY, E. SANTOS, T. SANTOS, SAVERINO,
DELPRETE, SHEIKH, MITCHELL and TREIBER] were extremely active in
utilizing their unique talents, expertise, knowledge and
experience to develop the PROPERTY as previously described in
detail herein. Both SCHMIDT and CHERNOVSKY utilized their unique
talents, expertise, knowledge, and experience 1in generating
income from farmland and animal husbandry, respectively, to help
the development of the PROPERTY, as previously described in

detail herein.

Based upon the same reasoning that Honorable Southern district
Court Judge Lewis A. Kaplan held in Endico, the JCR LLC DEAL
deeded (EXHIBITS BB and E) TIC ownership interests, like the
"membership interests in apartment building sold by plaintiff
[ENDICO] were not 'investment contracts' involving common
enterprise by passive investors with profits to come solely from
the efforts of others, and thus were not 'securities', as
required to suport plaintiff's security fraid claims arising out
of the sale, since buyers [BUYERS/OWNERS] were to have
participated in rehabilitation construction and management of
apartment building [ PROPERTY ] project, and plaintiff
[BUYERS/OWNERS] retained financial control ... for apartment
building [PROPERTY] and by veto power over sale of encumbrance of
its assets [BUYERS/OWNERS required unanimous vote in TICA]."



In Caiola v. Citibank, 137 F.Supp.2d 362 (U.S.D.C. S.D. [NY]
2001), Honorable Southern District Court Judge Cote of New York,

held:

"In order to have standing under [Securities Law] Rule 10b-5, a
plaintiff must be a purchaser or seller of a securies. Gurary v.
Winehouse, 190 F.3d 37, 46 n. 9 (2d Cir. 1999); Simon DeBartolo
Group, L.P. v. Richard E. Jacobs Group, Inc., 186 F.3d 157, 170

(2d cir. 1999)."

"An option contract 'entitles a purchaser to buy or sell a
commodity by some specified date at a fixed price, known as the
'strike' price, determined by the market value of the commodity
at the time the option is purchased.' United States v. Bein, 728,
F.2d 107, 111 (2d Cir. 1984). The synthetic transactions between
Caiola and Citibank were not options on securities since 'they
did not give either couterparty the right to exercise an option
or take possession of any security [identical to JCR LLC DEAL].
Procter and Gamble v. Bankers Trust Co., 925 F.Supp.1270, 1282

(S.D. Ohio 1996)."

CIOLA v. CITIBANK COMPARED TO THE JCR LLC DEAL

In the JCR LLC DEAL, the BUYERS/OWNERS had a one-way (i.e. No
"put' feature) contractual obligation (EXHIBIT A) to sell the
PROPERTY back to JCR LLC within 5 years, commencing from the date
both parties executed the PA (EXHIBIT %), if JCR LLC paid
BUYERS/OWNERS 77 APR REPURCHASE OPTION fee plus 57 REPURCHASE
PREMIUM. Similar to CIAOLA, the BUYERS had no right to retain the
PROPERTY or '"put" (i.e. Force JCR LLC to buy) the PROPERTY upon
JCR LLC, in the event JCR LLC fails to either pay the REPURCHASE
OPTION fee and/or exercise the REPURCHASE OPTION and, thereby,
"they [REPURCHASE OPTION] did not give either counterpart the
right to exercise an option or take possession of any security"
identical 1in nature to Southern District Court Judge Cote

holding: "arrangement was not investment contract."



In Nelson v. Stahl, 173 F.Supp.2d 153 (U.S.D.C. S.D. [NY]
2001), Honorable Southern District Court Judge Swain of New York,

held:

"A plaintiff must be a purchaser or seller of securities to have

standing to sue for damages under the Securities Exchange Act of

1934."

"The delegation of rights and duties standing alone does not give
rise to the sort of dependence on others which underlies part of
the test [Howey Test] for determining whether an interest in an
entity is a 'security', so long as the member retains ultimate
control [BUYERS/OWNERS retained ultimate control in JCR LLC
DEAL], he has the power over the investment and the access to
information about it which is necessary to protect against any

unwilling dependence on the manager."

"The mere choice by a member of a limited liability company (LLC)
to remain passive is not sufficient to render a LLC membership

interest a 'security' within meaning of the Securities Act and

the Securities Exchange Act."

"In determining whether membership interests in a limited
Liability company (LLC) is a ‘'security', the delegation of
membership responsibilities, or the failure to exercise
membership powers does not diminish the investor's legal right to
a voice in partnership matters; indeed, if an investment scheme
gives rise to a reasonable expectation of significant investor
control, a reasonable purchaser could be expected to make his own
investigation of the new business he planned to undertake and the

protection of the securities Exchange Act would be unnecessary."

"Shareholders' membership interest in limited liability company
(LLCs) was not a security within the meaning of the Securities

Act and the Securities Exchange Act"



NELSON v. STAHL COMPARED TO THE JCR LLC DEAL

In the JCR LLC DEAL, each BUYER personally or on behalf of
their corporate entity executed a Purchase Agreement ("PA":
EXHIBIT 4) and Power of Attorney ("POA": EXHIBIT B) authorizing
their attorney, Catherine Quinn-Nolan Esq. (''NOLAN'") to represent
them to purchase the PROPERTY. NOLAN on behalf of the
BUYERS/OWNERS <created separate Limited Liability Companies
("LLC": EXHIBIT B) for each BUYER/OWNER in which to hold the
deeded (EXHIBITS D and E) interest therein for the purpose of
encapsulating 1liability in a corporate entity rather than
personally. The BUYERS/OWNERS had 100% control over their
individual LLC as well as 1007 control over the PROPERTY because

of the following reasons:
1. OWNERS managed and continue to manage the PROPERTY.

2. The PROPERTY cannot be sold without unanimous (100%) wvote by
all OWNERS (See Tenant-In-Common Agreement: "TICA": EXHIBIT ..).

3. The PROPERTY cannot be encumbered (i.e. Mortgage, loan etc.)
without unanimous (100%) vote by all OWNERS (See Tenent-In-
Common Agreement: "TICA'": EXHIBIT .J5).

4. The PROPERTY cannot be developed (i.e. Subdivided, building
permits, sewer, water, utilities etc.) without unanimous (100%)
vote by all OWNERS (See Tenent-In-Common Agreement: '"TICA":

EXHIBIT .7).

Therefore, identical to Nelson supra., the OWNERS of the
PROPERTY do not have any ''dependence on others'" nor "'dependence
on a manager' and '"retain ultimate control'" and, thereby, similar
to Southern District Court Judge Swain holding in Nelson supra,
the JCR LLC DEAL "is not as 'security' within the meaning of the
Securities Act and Securities Exchange Act."



In Keith v. Black Diamond, 48 F.Supp.2d 326 (U.S.D.C. S.D.
[NY] 1999), Honorable Southern District Court Judge Scheindlin of

New York, held:

"If an investment scheme gives rise to a 'reasonable expectation

. of significant investor control, a reasonable purchaser could
could be expected to make his [her] own investigation of the new
business he [she] planned to undertake and the protection of the

[Exchange Act] would be unnecessary."

"Futhermore, the mere choice of a partner to remain passive is
not sufficient to create a security interest. Rivanna Trawlers

Unlimited v. Thompson Trawlers, Inc., 840 F.2d 236, 240-241 (4th
Cir. 1988)."

"Therefore, if at the time of his investment in Pace, Keith did
not intend to be passive investor, as he clearly did not, the
Pace interests could not be securities. Furthermore, although the
degree of control he actually exercised was less than he expected
to exercise, that fact does not convert his interests into

securities."

KIETH v. BLACK DIAMON COMPARED TO THE JCR LLC DEAL

As previously described in detail in Nelson v. Stahl supra.
above, the OWNERS had "ultimate 100% control" of the PROPERTY and
management thereof and still do, which is indisputable because
Respondent has been unjustly incarcerated for over 2% years and
obviously has not been managing the PROPERTY and, therefore, the
OWNERS themselves have always and continue to manage the
PROPERTY. Furthermore, the BUYERS all represented that they made
"his [her] own investigation of the new business [PROPERTY] he
[she] planned to undertake and the protection of the [Securities
Exchange Act] would be unnecessary.'" (See EXHIBIT A: page 5,
paragraph 7.2 and page 6, paragraphs 7.3.1 and 7.5.5). Similar to
Keith v. Black Diamond supra., the JCR LLC DEAL '"does not convert

his [her] interests into securities."



In GBJ v. Sequa, 804 F.Supp. 564 (U.S.D.C. S.D. [NY] 1992),
Honorable Southern District Court Judge Haight of New York, Held:

"[A]s Judge Conner of this Court [United States District Court,
Southern District] said in Niderhoffer [Neiderhoffer v. Telstat
Systems, 436 F.Supp. 180, 184 (U.S.D.C. S.D. [NY] 1977], 'the
judicial eye must remain focused upon the congressional concerns
... in the determination of the issue of a plaintiff's standing
to sue [under federal securities law].' 436 F.Supp. at 183. A
determination that a particular transaction may fall within the
literal language of the securities statutes only begins the
analysis, it does not end it. In United Housing Foundation, Inc.
v. Forman, 421 U.S. 837, 849, 95 S.Ct. 2051, 2059, 44 L.Ed.2d 621

(1975), the Court said:

'The primary purpose of the Acts of 1933 and 1934 was to
eliminate serious abuses in a largely unregulated securities
market. ... the exchanges of which securities are traded, and the

need for regulation to prevent fraud and to protect the interest
of investors. Because securities transactions are economic in
character, Congress intended the application of these statutes to
turn on the economic realities underlying a transaction, and not
on the name appended thereto. Thus in construing these Acts
against the background of their purpose, we are guided by a
traditional Canon of satisfactory construction:

[A] thing may be within the letter of the statute and yet not
within the statute [itself], because not within the spirit, nor
within the intention of its makers. Church of the Holy Trinity v.
United States, 143 U.S. 457, 459 [12 S.Ct. 511, 512, 36 L.Ed.

226] (1892)."



"Consistant with that analysis, the Supreme Court has 'emphasized
the importance of ascertaining the congressional purposes
underlying the statute as a means of defining the scope of the
implied private right of action. Niederhoffer at 183. Thus, in
Santa Fe Industries, Inc. v. Green, 430 U.S. 462, 477, 97 S.Ct.
1292, 1303, 51 L.Ed.2d 480 (1977), the Court dealt generally with
the circumstances justifying an implied cause of action under the

1934 Act:

Congress did not expressly provide a private cause of action for
violations of [the federal securities laws]. Although we have
recognized an implied cause of action ... in some circumstances.
Superintendent of Insurance v. Bankers Life & Cas. Co., 404 U.S.
6, 13, 92 S.Ct. 165, 169, 30 L.Ed.2d 128 (1971), we have also
recognized that a private cause of action under the antifraud
provisions of the Securities Exchange Act should not be implied
where it is 'unnecessary to ensure the fulfillment of Congress'
purpose' in adopting the Act. Piper v. Chris-Craft Industries,
ante, [430 U.S. 1] at 41 [97 S.Ct. 926 at 949, 51 L.Ed.2d 124
(1977)]. Case Co. v. Borak, 3777L.Ed.2d 426, 431-433 [84
S.Ct.1555, 1559-1560, 12 L.Ed.2d 423 (1964)."

"THe Court must ask in each case if Congress intended to bring
within the ambit of federal securities antifraud laws the
particular transaction described and grievance asserted in the

plaintiff's complaint."

Consulting agreement under which consultant was to arrange
financing for acquisition of equipment and for third-party leases
of that equipment did not give rise to investment contract or
other form of 'security' within meaning of the Securities

Exchange Act."



GBJ v. SEQUA COMPARED TO THE JCR LLC DEAL

Similar to GBJ and Neiderhoffer, '"the judicial eye must remain
on cogresstional concerns'" and Congress' intent when it enacted
the Securities Laws of 1933 and 1934. In fact, in the Securities
Exchange Act of 1934, Congress expressly included '"securities" to
include leasing and royalty of real estate related mineral rights
(i.e. 0il and gas) but specifically excluded real estate itself
as Congress also did in the Securities Act of 1933. Congress'
intention to include mineral rights, specifically oil and gas, in
the 1934 Act was to allow small to medium size companies located
in remote areas within the United States to access national
financing which the companies would be precluded from doing, due
to their geographically remote or population limited investor
pool to fund their exploration and exploitation of their oil
and/or gas business, producing a product(s) which are
indisputably in the '"public's best interest" as well as can
affect national security. However, Congress specifically excluded
real estate from the Securities Acts of 1933 and 1934 for the
exact same reason, which was to prevent small regionally located
real estate companies from accessing national pools of investor
funding. In fact, commencing in about the year 2000, a cunningly
clever tax attorney working for the law firm of Luce Forward
located in San Diego, California, devised the ''bright" idea, on
behalf of his client, Tony Thompson, who was one of the owners
(I.e. Bill Passco was the other owner) and operator of TNP
Properties Inc., to submit to the SEC, a 'No Action Letter",
duping the SEC into making an Administrative Decision that
classic Tenant-In-Common owned real estate was a ''security', not
real estate, which the SEC, unknowing of the true motive behind
same, affirmed. History has proven, the SEC's uniformed and
unknowing condolence of TIC property ownership should be
considered a security, under federal laws, rather than real
estate, regulated under state law, caused the worst financial
disaster, related to real estate, in the history of the United

States and, thereby, TIC real estate being regarded as a



"security', cannot be in the ''public's best interest'. See WHY
TENANT-IN-COMMON REAL ESTATE SHOULD NOT BE CONSIDERED A SECURITY

argument presented herein for more detailed explanation.

Respondent admits that, although he did not have the unique
talents, expertise, knowledge and experience that the
BUYERS/OWNERS posses, regarding development and generation of
income from the PROPERTY, he tried to help to the best of his
limited ability. However, as Honorable Southern District Court
Judge Haight held in GBJ supra., '"consulting agreement [no formal
agreement is present in JCR LLC DEAL] did not give rise to
'investment contract' or other form of 'security' within meaning
of Securities Exchange Act''. Therefore, similar to GBJ, the JCR

LLC DEAL is not an '"investment contract' and is not a '"security".

In Cohen v. Merrill Lynch, 722 F.Supp. 24 (U.S.D.C. S.D. [NY]
1989), Honorable Southern District Court Judge Lowe of New York,

held:

"The term "commodity futures" refers to a standardized contract
for purchase and sale of a fixed quantity of a particular
commodity, for delivery in a specified future month, at a price
agreed upon when the contract is made. Mallen v. Merrill Lynch,
Pierce, Fenner & Smith, 605 F.Supp. 1105 (N.D. Georgia 1985). It
is well settled that commodities futures are not securities, and
never have been, within the meaning of [the Securities Acts of
1933 and 1934]. Mallen, 605 F.Supp. at 1107; Scheer v. Merrill
Lynch, Pierce, Fenner & Smith, CCH Fed.Sec.L.Rep. [1974-75
Transfer Binder] 1 95,086, 1975 WL 390 (S.D.N.Y. 1974); Berman v.
Orimex Trading, Inc., 291 F.Supp. 701, 702 (S.D.N.Y. 1968);
Sniva, Inc. v. Merrill Lynéh, Pierce, Fenner & Smith, Inc., 253

F.Supp. 359 (S.D.N.Y. 1966)."



"The legislative history of the 1974 amendments further reflects
Congress' intent to preclude application of the federal
securities laws to commodities accounts. See Commodities Futures
Trading Commission Act of 1974: Hearings on S.2485, S.2578,
S.2837 and H.R. 13113 Before the Senate Committee on Agriculture
and Forestry, 93 Cong., 2d Sess. 541 (1974) (cited in Raisler,
Discretionary Commodity Accounts: Why They are Not governed by
the federal Securities Laws, 42 Wash. & Lee.L.Rev. 752 (1985)).
Federal courts have adhered to this intent to have recognized
that the provisions of the federal securities laws are not
applicable to commodity futures trading accounts. Saxe v. E.F.
Hutton & Co., Inc., 789 F.2d 105 (2d Cir. 1986) (affirming
dismissal of suit on the grounds that any remedy from grievance
related to a discretionary commodities account lies within the
exclusive jurisdiction of the CEA, not the Exchange act); Curran
v. Merrill Lynch, Pierce, Fenner & Smith, Inc., 622 F.2d 216,
221-224, (6th Cir. 1980), affirmed, 456 U.S. 353, 102 S.Ct. 1825,
72 L.Ed.2d 182 (1982); Gonzalez v. Paine Weber, Jackson & Curtis
[1982 Transfer Binder] Fed.Sec.L.Rep. (CCH) % 98,867 at 95,514,
1982 WL 1348 (S.D.N.Y. 1982) ('"the persuasive regulatory scheme
established under the Commodity Exchange Act has preempted the

field insofar as futures regulation is concerned'").

COHEN v. MERRILL LYNCH COMPARED TO JCR LLC DEAL

According to the Purchase Agreement ("PA": EXHIBIT &) that all
BUYERS/OWNERS signed in Respondent's presence, with the exception
of SCHMIDT as previously described herein), JCR LLC had a
REPURCHASE OPTION to buy back the PROPERTY from the OWNERS,
within 5 years from date both pérties signed the PA, by paying 7%
APR REPURCHASE OPTION FEE plus 5% REPURCHASE PREMIUM. This type
"option" is very common in the real estate industry and range
from rental tenants having the "option" to purchase the real
estate from the owner for a specific price within a specific time
period, all the way to the other end of the spectrum, where a
seller (i.e. JCR LLC) can repurchase the real estate (i.e.

PROPERTY £ th b i,e. i
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at a set price or market value at the time of purchase (i.e. The
JCR LLC DEAL). There is one element that is common to all real
estate "options', which is the "optioner'" (i.e. BUYERS/OWNERS in
the JCR LLC DEAL) always lack '"put" element of the option to
mandate the purchase of the real estate. In simplistic terms,
real estate 'options" have ''call" element but lack a "put"
element found in both security and commodity trading. In the JCR
LLC DEAL, the Respondent, being one of the leading 1031 EXCHANGE
experts in the U.S., according to his peers, as previously
described in detail herein, specifically omitted the "put", due
to the fact that, if a '"put" is present in a 1031 EXCHANGE real
estate transaction, regarding the Replacement Property (i.e.
PROPERTY), the OWNERS'S 1031 EXCHANGE is invalid, according to
Judicial Law that has interpreted 28 U.S.C. §1031 over the past
several decades. Even 1if the SEC seeks to argue that the
REPURCHASE OPTION constitutes something other than a normal and
customary real estate repurchase option, the SEC lacks

jurisdiction,'pursuant to the CFTC Act.

In conclusion, according to Southern District Court Judge
Lowe's holding in Cohen, the JCR LLC DEAL '"option ... was not an

'investment contract' within the meaning of the Exchange Act".

In Horowitz v. AGS Columbia, 700 F.Supp. 712 (U.S.D.C. S.D.
[NY] 1988), Honorable Southern District Court Judge William C.

Conner of New York, held:

"Limited Partnership Units in entity to purchase and manage
apartment complex 1itself was not a 'security' ... complex
vendor's [promoter's] role in transaction was fully disclosed
[similar to PA in JCR LLC DEAL], and investors were completely
dependent on general partners' management efforts [unlike JCR LLC

DEAL where OWNERS continue to manage the PROPERTY]."




"The complaint alleges that '[t]he limited partnership units were

and are 'securities' within the meaning of the 1933 Act and the
1935 Act."

"An interest in real estate is considered a 'security' where
ordinary investors pay, not only for the land, but for the
promoter's promise that the real estate will be managed in a way
that may yield profits that can be distributed to the investors."
(See Forman suprs. at 852-853, 95 S.Ct. at 2060-2061)

"Lower courts applying the Howey Test to real estate transactions
have reached the same conclusion [as described in above
paragraph]. Simple land sales are outside the scope of the
securities laws. Woodward v. Terracor, 574 F.2d 1023, 1025 (10th
Cir. 1978) (purchase of subdivision lots in residential community
did not constitute "investment contract" where sellers only
obligation was to deliver title). Indeed, as long as the
investors retain full control over management [OWNERS have
complete control in JCR LLC DEAL by managing the PROPERTY
themselves], their interest will not be deemed a security. Perry
v. Gammon, 583 F.Supp. 1230, 1232-1233 (N.D. Ga. 1984) (limited
partnership interests in real estate syndicate held not
securities where investors retained control over management of
apartment complexes); Davis v. Rio Rancho Estates, Inc., 401
F.Supp. 1045 (S.D.N.Y. 1975) (Brieant, J) (where seller of
residential lots, through not obligated to manage the residential
complex, constructed roads and other improvements, investment in

lots was not a security)."

"This distinction [whether investors derive profits from the
entrepreneurial efforts of the promoter or third party) is
clearly described in Professor Loss's comprehensive treatise:



The line is drawn ... where neither the element of a common
enterprise nor the element of reliance of the efforts of another
is present. For example, no 'investment contract' is involved
when a person invests in real estate, with the hope perhaps of
earning a profit as the result of a general increase in values
concurrent with the development of the neighborhood, as long as
he does not do so as part of an enterprise whereby it 1is
expressly or impliedly understood that the property will be
developed by others. 1 L. Loss, Securities Regulation 491-492 (24

ed. 1961)."

"Thus, although the real estate that Columbia [AGS] sold was not
itself a 'Security', the limited partnership units which Berkley
sold were 'securities' [in conformity to the White Rule described
herein]. ... Under the terms of the transaction, the limited
partners completely depend on the general partners' management

efforts."

HOROWITZ v. AGS COMPARED TO THE JCR LLC DEAL

Respondent agrees with Honorable Southern District Court Judge
William C. Connor's holding that '"the limited partnership units
were 'securities', although the apartment complex itself was not
a 'security'. The AGS case is easily distinguishable from the JCR
LLC DEAL, based upon the fact that the OWNERS have complete
control and manage the PROPERTY themselves. Furthermore, in
conformity to the White Rule, while the real estate itself is
1031 EXCHANGEABLE, the AGS real estate transaction does not
conform to the Judiciary Laws that have interpreted 28 U.S.C.
§1031 and, hence, the AGS is a security and non-conforming to a
1031 EXCHANGE. Therefore, the White Rule, once again, is proven

correct.



In Bender v. Continental Towers, 632 F.Supp. 497 (U.S.D.C.
S.D. [NY] 1986), Honorable Southern District Court Judge Griesa

of New York, held:

"Piece of real estate, such as condominium, has inherent worth,
worth not solely dependent on the efforts of promoter, and, for
this reason, real estate transactions are not in an of themselves

governed by federal securities laws."

"Condominium conversion involved only transfer of title to real
estate [similar to JCR LLC DEAL], not transfer of any securities,

and therefore, federal securities law was inapplicable."

"Neither contracts to purchase condominiums nor alleged options
to buy condominiums constituted investment contracts, though
tenants challenging conversion alleged that investors purchased
condominiums and tenants purchased options with intention of
reselling at higher prices, where profits were not expected
solely from efforts of the promoter or third party but also from

appreciation in value"

BENDER v. CONTINENTAL TOWERS COMPARED TO THE JCR LLC DEAL

The JCR LLC DEAL is extremely similar to Bender because both
involve improving or developing the real estate. In Bender, the
investors (i.e. BUYERS) not the promoter (i.e. JCR LLC), as in
the JCR LLC DEAL, had the option right to sell (i.e. "put") the
real estate at a higher price and the promoter in Bender exerted
the efforts and possessed the wunique talents and skills
concerning condominium conversion, unlike the JCR LLC DEAL,
wherein, the efforts concerning the development of the PROPERTY
resided solely on the unique talents, expertise, knowledge and
experience of the BUYERS/OWNERS because JCR LLC (i.e. Respondent)
lacked these essential attributes to develop the PROPERTY

successfully.



Therefore, the JCR LLC DEAL '"did not involve the transfer of
securities and was not subject to federal securities regulation"
similar to Honorable Southern District Court Judge Greisa holding
in Bender relating to the similar “condominium conversion plan"
which resembles in all essence the PROPERTY development plan in
the JCR LLC DEAL.

In Silverstein v. Merrill Lynch, 618 F.Supp. 436 (U.S.D.C.
S.D. [NY] 1985), Honorable Southern District Court Judge Whitman

Knapp of New York, held:

"Without attempting a detailed analysis of the opinions in those
cases, it seems to us [Southern District Court] that no
interpretation of the facts in the instant action would meet the
Howey criterion that plaintiff be engaged in a 'common
enterprise'. An essential element of any common enterprise is
that the fortunes of its members [i.e. Investors] be to some
degree related to each other. Here however, it would be perfectly
possible, on one hand for the defendants to have suggested a few
lucky (or wise) investments that would have brought great profit
to the plaintiff and practically no revenue to the defendants,
and on the other hand, as plaintiff claims here to be the case,
defendants to have so poorly managed the account that plaintiff
suffered great losses while defendant earned huge commissions.
See e.g., Brodt v. Bache, supra (where defendant brokerage firm
earned commissions based not on profitability of transactions,
but simply by their frequency, no common enterprise existed)."

"Such coincidental investments would not transform plaintiff's
account into an investment contract, for 'the success or failure
of those other contracts would have had no direct impact on the
profitability of ©plaintiff's contract. Milnarik wv. M.S.
Commodities, 457 F.2d 274, 276 (7th Cir.). Instead, all
investors' expectations of profits would derive 'from their
individual trading accounts independently of all others.' Hirk v.
Agri-Research, 561 F.2d 96, 100 (7th Cir. 1977)."



SILVERSTEIN v. MERRILL LYNCH

As previously described herein, the JCR LLC DEAL REPURCHSE
OPTION does not convert the real estate transaction into either
an '"investment contract" or '"security" similar to Homorable
Southern District Court Judge Whitman Knapp's holding in
Silverstein in which he stated: that '"futures [options] account
was not a security for purposes of securities laws', the JCR LLC
DEAL lacked the essential elements to constitute a '"common
enterprise'" and the '"profits'" or '"fortunes" of the BUYERS/OWNERS
and JCR LLC were not correlated, depending on each other. 1In
fact, the "fortunes" of each party were inversely correlated,
whereby, if the BUYERS/OWNERS '"fortunes" increased by JCR LLC'S
defaulting on the REPURCHASE OPTION PAYMENTS and REPURCHASE
PREMIUM plus having been paid almost $500,000 in REPURCHASE
OPTION payments (EXHIBIT B) plus JCR LLC expended approximately
$1,000,000 in expenses related to the PROPERTY development and
expenses (EXHIBIT B) plus BUYERS/OWNERS ultimately received
ownership in the PROPERTY without JCR LLC'S contractual right to
repurchase the PROPERTY. Conversely, JCR LLC'S '"fortune" was
adversely financially effected by the afore-described
expenditures plus loss of the right to repurse the PROPERTY.
Therefore, similar to Silverstein, the JCR LLC DEAL is not an

"investment contract" and is not a '"'security".

In Mechigian v. Art Capital Corp., 612 F.Supp. 1421 (U.S.D.C.
S.D. 1985), Honorable Southern District Court Judge Kevin Thomas

Duffy of New York, held:

"'Horizontal commonality' clearly does not exist under the
present set of facts. Nowhere does the plaintiff allege that any
of his funds were pooled with the other investor's funds
(identical to JCR LLC DEAL]. Rather, plaintiff urges that this
court adopt the second, more expansive definition of 'common

enterprise' and hold that '"vertical commonality" is sufficient to



satisfy the second prong of the Howey Test. See Mordaunt v.
Incomco, 686 U.S. 1115, 105 S.Ct. 801, 83 L.Ed.2d 482 n. 7 (9th
Cir.), cert. denied, 414 U.S. 821, 94 S.Ct. 147, 38 L.Ed.2d 53

(1973)."

"Thus, at best, plaintiff may only be able to satisfy the broad
definition of 'vertical commonality' espoused by the Fifth
Circuit which merely requires the fortunes of the investor to be
inextricably tied to the promoter's efforts, Given that I
[Honorable Judge Duff] reject this broad version of 'vertical
commonality', plaintiff cannot be considered the purchaser of a

security."

"In sum, as plaintiff has not met either the ‘'horizontal
commonality' test or the narrow definition of ‘'vertical
commonality', he has not satisfied the 'common enterprise' prong

of the Howey test for investment contracts."

"Buyer of an original artwork in the form of a lithographic plate
did not satisfy the common enterprise prong of the test [Howey
Test] for investment contracts so as to be able to maintain
action under the securities laws on the grounds that sellers, who
were entrusted with marketing of prints made from the original,
utilized nonrecourse financing based on allegedly artificially

inflated purchase price."

MECHIGIAN v. ART CAPITAL COMPARED TO THE JCR LLC DEAL

Similar to Mechigian, the JCR LLC DEAL does not satisfy
"horizontal cmmonality' because the BUYERS money was not ''pooled"

together to buy the PROPERTY and further does not satisfy either
"broad'" or ''marrow' definitions of ''vertical commonality" because

the "fortunes'" of the BUYERS/OWNERS are not "inestricably tied"
to the "fortumes'" of JCR LLC. In fact, the 'fortunes" of the
BUYERS/OWNERS and JCR LLC are inversely correlated, whereas, when



the BUYERS/OWNERS financially benefit, JCR LLC suffers financial
adversity and vice-versa as previously described in detail

herein.

Therefore, based upon the same reasoning by Honorable Southern
District Court Judge Kevin Thomas Duffy in Mechigian, the JCR LLC
DEAL does 'mot satisfy the 'common enterprise' prong of the test
[Howey Test] for investment contracts subject to securities

laws."

In Slevin v. Pedersen, 540 F.Supp. 437 (U.S.D.C. S.D. [NY]
1982), Honorable Southern District Court Judge Kevin Thomas Duffy

of New York, held:

"joint venture for development of prefabricated homes on island
off coast of Venezuela was type of partnership and not a
'security' subject to federal securities laws, even though it may
not have heen forseen at time of parties' agreement that engineer
would contribute to management of scheme, where his subsequent
assistance was accepted as one would accept help of a friend and
business partmer, no stock was issued, and there was no writing
recording intent of parties at time engineer made his

investment."

"The parties agree that the first two elements of the Howey Test
have been met. The final element, whether Mr. Slevin [investor]
expected his profits to be derived solely from the efforts of

Pedersen and Tagoni [promoters], provides the crux of the instant

motions:

The resolution of this controversy would normally depend on
whether 'solely' is interpreted literally (i.e., did plaintiff
contribute in any manner to the project) or liberally (i.e., did
the plaintiff provide only ministerial, non-managerial help). I

[Honorable Judge Duffy] prefer an approach which goss beyond an



interpretation of the word "solely" and takes into account the
'economic reality' of the contract in issue. Tcherepnin, Knight,
389 U.S. 332, 336, 88 S.Ct. 548, 553, 19 L.Ed.2d 564 (1967). The
recent decision of the Second Circuit in Golden v. Garofalo,
supra [678 F.2d 1139, (2nd Cir. 1982), does not militate against
consideration of the contract's economic reality. It may be
argued that Golden has reduced the applicability of the
securities law to a simplistic examination of the form or name
given to the transction device and that since this transaction is
referred to as an investment contract, the instant action is
cognizable wunder securities laws. This argument misreads the
Golden decision. A lizard with a sign around its neck reading
'dog' does not change the lizard into a Labrador Retriever."

"The general partners of a partnership are not passive investors
who place money in an enterprise with the expectation of deriving
profits solely from the efforts of others. rather, they expect to
reap profits through their own active participation in the

control and management of the business."

"But a 'contract to invest' [Purchase Agreements: EXHIBIT A] are
not necessarily an 'investment contract' within the meaning of

the securities laws."

"The securities laws protect the integrity of financial interests
that unsuspecting investors are incapable of investing for
themselves. The free assignability of most securities has
buttressed the need for this statutory protection. The assignment
of an interest increases the liklihood that an investor will be
further removed from the '"horse race'". It does not appear that
the parties here contemplated assignment of their joint venture
or partnership interest to any third party. The spirit of the
investment contract definition as enunciated in Howey was not
meant to encompass an oral agreement between friends or pioneer a
market and closely follow the progress of the project. The lack
of Slevin's remoteness from the tangible product of his capital



investment renders it unnecessary to extend the protection of the

securities laws to this situation."

"The reality of the situation presented by the instant case is
that plaintiff made an investment in a joint venture with
individual defendant. The joint venture in which the plaintiff
invested was a type of partnership and was not a security."

"Common sense indicates that when an interest which is not freely

assignable is purchased under the conditions herein, the

securities laws will not apply."

SLEVIN v. PEDERSEN COMPARED TO THE JCR LLC DEAL

In several ways, the Slevin case is similar to the JCR LLC
DEAL because they both involved building a retirement community
and the investors in Slevin, similar to the BUYERS/OWNERS in the
JCR LLC DEAL, took an active role in development of the PROPERTY
with the promoter (i.e. JCR LLC) in a sort of financial symbiotic
commensalistic joint venture relationship because the
BUYERS/OWNERS utilized their unique talents, expertise, skills,
knowledge and experience that JCR LLC (i.e. Respondent) lacked,
for the benefit of the development of the PROPERTY which both
parties would disproportionately benefit therefrom. Similar to
the investor(s) in Slevin, the BUYERS were not passive in the JCR
LLC DEAL and did not expect profits being derived from the
"efforts of others", due to the fact that all of the
BUYERS/OWNERS contributed their own unique talents, expertise,
skill, knowledge and experience to either generate income from
the PROPERTY and/or help develop the PROPERTY by gathering
potential customer information at focus group meetings and
working with the architect designing the buildings: CCRC, marina
and diner/gas station as well as working with the engineering
firm, governmental officials etc. to develop the sub-division of

the PROPERIY. In addition, the RUYERS/OWNERS intent when



contemplating purchasing the PROPERTY was not to assign their
deeded (EXHIBITS B and E) TIC ownership interests therein but to
hold the PROPERTY for investment purposes which is evident from
the BUYERS/OWNERS implementing 1031 EXCHANGES (EXHIBITS A and &)
and executing the Tenant-In-Common Agreement ('"TICA": EXHIBIT .J)
that mandated the OWNER offer their TIC interest to the other
OWNERS prior to selling it to a third party. Furthermore, one of
the OWNERS, Preston Treiber ("TREIBER") testified at a hearing in
the civil case that he would have bought all the interests of the
other JCR LLC DEAL OWNERS, if they would have offered them to
him, but the other OWNERS never offered their TIC ownership

interests to TREIBER (EXHIBIT 8).

In conclusion, grounded upon the same reasoning Honorable
Southern District Court Judge Kevin Thomas Duffy utilized in
Slevin, "the joint venture in which the engineer [BUYERS/OWNERS]
invested was a type of partnership and not a 'security' subject

to federal securities laws."

In Kaplan v. Shapiro, 655 F.Supp. 336 (U.S.D.C. S.D. [NY] 1987),
Honorable Southern District Court Judge Kram of New York, held:

"Under restrictive [narrow, strict] 'vertical commonality'
approach to common énterprise requirement for investment to be
'security', 'common enterprise' may be held to exist where there
is one-to-one relationship between investor and investment

manager and profits and 1losses of two parties are somehow

interdependent."

"Although profits of investors were directly tied to those of
investment managers, in that investors were to receive 5% of any
profits received by investment managers, no interdependence of
losses existed, so that there could be no 'vertical commonality'.
and thus, investment did not satisfy 'common enterprise’
requirement of definition of 'security' under the Securities Act
of 1933 and Securities Exchange Act of 1934, where investors



explicitly claimed that they were not liable for losses incurred,
so that investment managers would necessarily be liable for any

losses."

"Horizontal commonality clearly does not exist under the present
set of facts because horizontal commonality requires multiple
investors whose investments are pooled. See Savino v. E.F. Hutton
& Co., Imc., 507 F.Supp. at 1236-1237. Plaintiff do not allege
that any of their funds were pooled with funds of other like
investors, nor could they where, as here, plaintiffs are the sole
purchasers of a 57 share of their friends' 33 1/3 to 50% shares

of four real estate investments."

"The Kaplans [plaintiff, investors] explicitly claim no liability
for losses incurred. Because the Kaplans claim that the terms of
their arrangement with the Shapiros [defendant, promoter]
precluded the 1loss of any of their $150,000 investment, it
necessary follows that the Shapiros [promoter] could lose money
on their investment but the Kaplans [investor], who claim the
right to the return of their initial investment in any event,
could not. Therefore, there is no interdependence of losses, and
there can be no vertical commonality as a result. See Meyer v.
Thomas & McKinnon Auchincloss Kohlmeyer, Inc., 686 F.2d 818,819
(9th Cir. 1982) (No vertical commonality in situations where ''the
promoter continued to profit through commissions even as the
account lost money [or where,] had the account been successful,
the promoter would not necessarily have shared the benefits
because [the investor] could elect to withdraw profits as they
accrued'"), cert. denied, 460 U.S. 1023, 103 S.Ct. 1275, 75

L.Ed.2d 495 (1983)."

"Investors, who were sole purchasers of 5% share of friends'
interest in four real estate investments [Tenant-In-Common], but
whose funds were not pooled with funds of other like investors
[BUYERS funds in JCR LLC DEAL not pooled], did not satisfy
'horizontal commonality' approach in determininz whether 'common

enterprise’ requirement of definition of 'security' was



satisfied, and thus, investors could not maintain suit against
investment managers under Securities Act of 1933 or Securities
Exchange Act of 1934."

KAPLAN v. SHAPIRO COMPARED TO THE JCR LLC DEAL

The JCR LLC DEAL is extremely similar to Kaplan because each
real estate deal involved Tenant-In-Common ('"TIC") ownership
interests which are not 'pooled with funds of other like
investors'" and, thereby, is analogous to Honorable Southern
District Court Judge Kram's holding in Kaplan which he states:
"did not satisfy ‘'horizontal commonality" and was not a
"security". In addition, in both the JCR LLC DEAL and Kaplan,
"vertical commonality" is also not satisfied because the '"profits
and losses of the two parties'" are not "interdependent". In fact,
the profits and losses of JCR LLC and the OWNERS ate inversely
correlated, whereas, if JCR LLC ‘'profits" (i.e. pays all
REPURCHASE OPTION fees and exercises its contractual right to
repurchase the PROPERTY and $56M gross sales: EXHIBIT %), the
OWNERS '"profit" is limited to only JCR LLC'S payment of the
REPURCHASE OPTION fees (7% APR) and REPURCHASE PREMIUM (5% APR)
as well as return of their original funds utilized to purchase
the PROPERTY. Conversely, if JCR LLC defaults on the REPURCHASE
OPTION and/or fails to exercise its contractual right to buy back
the PROPERTY, JCR LLC assumes a financial loss of the REPURCHASE
OPTION fees paid to OWNERS (i.e. approximately $500,000: EXHIBIT
B) and expenditures associated with development of the PROPERTY
(i.e. approximately $1M: EXHIBIT B) as well as the gross sales of
approximately $56,000,000 from the sale of the developed
PROPERTY, whereas, the OWNERS financially directly benefit from
same. Hence, JCR LLC'S and OWNER'S ‘'fortunes" are not
"inextricably tied" to each other and both '"marrow (i.e. strict)
vertical commonality" and "broad commonality" do not exist nor
can the JCR LLC DEAL be considered an '"investment contract' or

"security".
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to buy bhack the PROPERTY, REPURCHASE OPTION, from tae OWNERS,
milas to FEnergy Groun, there was and still is a broad macket
available for the OWNWRS to szll tnsa PROPERTY, ‘‘an osooortunity to
t

liquidate™, at any tim: each OWNER individually, or collectively
wishes to do so. In fact, siace JCR LLC exnended aprroximataly
$1,000,000 (®XHIBIT RB) to Jevelop the PROPERTY and other expznses
related thereto, the OWNERS not JCR LLC, nov bhave the financial
cenefits therafrom, orobably st 2 much hizher oprice tnan the
OWNERS initially v»aid to vnurcchase the PROPERTY.

In Fogel v. Sellameri:a,
1978), Honorable Soutasrn Dis
York, held:

445 ¥.Supn. 1269 (U.3.D.C. S.D. [HY]
trict Court Judge Gagliardi of New

4
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"If residential lots represented an asset to bhe developsd or

b
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afforts of others, real estate transaztion did not constitutz an

4 by nurchasesrs rathec than an investment toc be managed by

Y

"investment contract' and thus a ‘'security' withio meaaninz of

securitiss laws for purpose of sntifraud provision of sscurities

laws.™

“To deterniae whather oeal wstate transacstion was an 'invastment
contract' and thus a 'securitv' within the meaning of szcurities
laws for the purpose of determining whether transaction violzted
antifraud proviszioa of securities laws, court had to counsider
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motivation of purchasers as wall as promotioazl emphasis o

develoners.”

“If the rszsidsntial lots aere in issue represented an assat to be
iad by the nurcanaser rathec tnan an investment
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to b2 T&ﬂ&’éd by tne efforts of others, tne real estatz
transaction would not constitute za iavestment coatract. inite:
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Housing Foundation Iac., v. Forman, supra, 421 U.S. at 852-853, 95

SR.Ct, 1120, T2 Aetsrniae this issue, tnaz Courst pust coasidar Tz
-ativation of tne Tuccrmasss, roUsnawn, sutsa, 401l ULS. o sn Shl-tIl,



85 S.Ct. 2051, Howey, sunra, 328 U.S. at 300, 55 S.Ct. 1100, as
wall as the nromotional emphasis of ths davaloper. SEC v. Joiner
Corp., 320 U.S. 344, 348-349, 352-353, 64 S.Ct. 120, 88 U.Ed. 88
(1943); Timmreck v. Munn, supca, 433 F.Suop. at 4023 Davis v. Rio
Rancho Estates, Inc., supra, 401 F,Supp. at 1049-1050. (court
found that “defendants promotional materials, fairly cead, nlace
more amohasis on developm2at of 2 residential community than on
investment.” Id. at 1049)."

(b
1]
7]
w
o

DLE»H&S

"Davis v. Rio Rancho Estates, suora, 401 F.Supp. at 1050
("Defendant's did wnot opromisa to run the Aavelopment and
distribute the oprofits to the plaintiff ... There was no
management contract between plaintiffs and defendants, nor were
defendants obligated by the Purchase Agreement to psrform aay such
servicas [identical to the JCR LLC DFAL] ... In the absence of a
'common enterprise' between the partiss, the expectation of a
profit on resale is insufficient to transform what is essentially

sale of real nroperty into the sals of an 'investment contract.'

Id., at 1050)."

“[Tlhe developers did represent that a variety of residential
litiss would be developed so as to
€s' oroperty along with all of the

sarvices and recreational faci
increase tne value of plaintif
lots in the development.”

FOGEL v. SELLAMERICA COMPARED TO THE JCR LLC DEAL

In many respects, tha JCR LLC DEAL is similac to both Fogel and

a
Davis, because zll thres casss volva the desvelopment of real

in
astatz, lacked managemant contract with sellsr (i.e. JCR LLC),
promotional &matevials wutilized to <coliecit buyers emvhasized

"davelopment of a residential community" rather than "iavastment"”
as well zs not ocalv did the JCR LLC DIAL BRUYERS/QWNERS =axpect

profit’’ foom ths reszls, thav z2tss> sauzhr to 2se2 znt rezide in
R . . e L - Ao T ~
The TRt1rsTznT z At te: ” F=0FF2 vzl =TT o8



Ia Davis v. Rio Raacho, 401 F.Suno.
1975), PFonorable Sourhzca Dist

York, held:

vig . PR e gy e S o P
Uoea the szxecution of & zontrazt for itna sals aof csal Droparty,

S
retains lsgal title only as sacucity for the reaainder 5f the

purchase psice.”

“Thesz contractual rizhts zasd oblizations were Fi i
Ranzhs signed and returnzd 2 cony of the [Purchase] Agresment t
plaintiff, and the [Puschass] Agresaza: bezema binding
anforceabla upon boin narties at th a
and actionable va that Jata, or i

knew or zhould hava kiown she azd hazen dafrzuded.

Trs : 5 g & . 4 . g
"Evan 1f purchassr of propecty navar intsaded to use the preoparty

as a rasidence [dissimilar to JCR LLC DFAL] snd rurzhasad property
purely for the profit which she expectsd to maks on resala
[identical to JC® LLC DEAL], npurchase agrsement covering the

propzrty, which was one-half-acre parcel of unimprzoved land in a

subdivision devzlopad by the vendor, was not an ‘'iavestment

~

contract' for nurposes of fedsral securities laws.”

"Even if vendor was intsnding o bhuild roads aand

T
improvaments in ths subdivision where land was lecated [identical
& ]

i
to JCR LLC DZAL]), that activity was not the typz of ma
szcvice pceovided to Phs purcnaser which would tura t

cv o
into an investment contract for bthz purposas of fadsral gecuritiss

"There is a0 -doubt that nurchasecs in tais housiag
price

sought to obtain a decent homa at an attractiva pric ar to
most BUYERS/OWHERS in JCR LLC DEAL}. 2ut that tyne of sconomiz
interest :snargacterizss zvarcy forxm 2F commarcisl oczzlinz, Wzt
“istinguisnes & sacucity oraneczciise za SmEt Y3 ermisaf nsce Lzlzo



i

tasrs, and pot whers ne ouccnases a commoditv for parsonal

o) quarters for nersonal use [similars to t
i JCR LLC DEAL wno sought to purchase a

cetirament residencz 2nd/oz bscomz a menbev of the CCORC that is

proposad to be dzvelopad on the PINPYRTY].S

u

“Bven 1if vplaintiff, unlike ths nlaintiffs in Unitsd Yousinz,
in

Fa W

supra, nevar iatended to uss the proverty as s residance and 4id
purchase har oroverty purely for ths profit shz expacted on
resale, tha Purchass Agreement never the less 1is not an

"investmant contrsct' as defined in that case or in Yowzy, sudra.

"If defendaats [JCR LLC] in fact huilt roads and cther
improvements, this 1is cot the tyoz or managarial service
contenplatsad in Howsy, supra, or United Housing, supra. Defendants
did not promiss to run the davelopmznt and distribute profits t
the plaintiff {similar to JCR LLCl, as did the operatscs of the
orange grovas ia Howey. Thsre is no manazemeat contract bztwesan
plaintiff and defendants, nor were defendants obligatsd by the
Purchase Agreement or necform any sucn sacvices [identical to the
JCR LLC DEAL]. Deafer
effo

or their

£
ants' attempts to induce purchasers to bduild

any, to snhance living conditions in the
a

<) =lopman§ wera unrel ted to plaintiff. Theis interest was 1in
cecouping their invashment, azking a pnrofit aad moviong ou. Any
benafit to nlaintiff would b: nucely iacidenral.”

“In taz absance of & 'commonm eatacozisa’ batwesn the varties



:’C' TS o e . 4 4
"Plaintiff «ffort ©o ghoe-nosa their laad spazulation into a
definition of the Securities Acts [{sinilar to the SEC v. Paul Lzoa
as] in our [United States District Cour

f
Wnite II caze ai
£

t b |
Southern District] oninion fails. 2ubulz v. The Crand Rahams
Devnqoonent Co., (W.D. Ill. Junz 7, 1974, unrenocted decision, po.

)”,

Trpn s L. P ) . . )
"The plaintiffs in Bubula alleged tnat written zontracts for the

0]
et
fh

urchase of undeveloped land on Grand Rahama I
invesimant contracts. The Court disazresd and disnis
complaint. Contiracts for the purchasa of ths unievelopad lots in
the racreational subdivisions in California wers hzl
nvastment contracts in Happy Invastmaat Groun v. Lakeworld
roverties, Iuc., 396 F.Supp. 175 (W.D. Cal. 1975). See also
Contract Buysers Leagus v, F&F Investment, 300 F.Supp. 210 (N.D.
Ill. 1969) and I Loss, Securities Regulation, pp. 491-2 (24 =24.
1961)"

g ?"'

"The line is drawn, aowaver, where neither the element of coxmon

enterprise nor tha elamant of veliance on the efforts of zuothar

is pressnt [identical to the JCR LLC NEAL]. For example, no

'investment coatrazt' is involved when 2 persoa invests ia vzal
ofit as tnhe result of

estate, with the hope perhans of earning 2 br
a general incresase ia valuzs concurrent wita the develooment of
the neighborhood, as loag as ne dozs not do s0 as nart of au

entavprise whereby 1t is zxpressly or impliedly u

the property will be developzd or operatad by othears.

“The plaiatiff claims thatr she was grantsd a 'fractional undivided
interest in oil, zas, or otiher mineval rizhts' zs “Zefined in the
Sscurities Act of 1933 (15 U.S.C. §775(1)) and a 'zectificats of
interest or participatioca ia anv profit shariang azreemnent or any
oil, gas, or other mineral royalty or laase' as Adzfined iu the
Securities 2xcnangs act of 19240



spaculativs, and too insubstantial, to
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nugnoss of thz Sssurifiias Rxchange Act”
n : 3 H N
DAVIS v, RIO RANCHO COMPARED TO THE JCR LLC DFEAL

The Davis case has many similawitiss to the JCR LLC DFAL
because the buyers in both intended to use the resl astats for
their own personal
vetirement or rasidsntial home in which to resid:
JCR LLC oz Rio ua t
distribute nrofits to the OWNFRS and there lacksd an

the PROPERIY to date)
Rancho) obligated by thes Purchase Agreement wita buyers (i.a.
o

(')
<3
pdo
7
®
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BUYERS) to perform such se

DEAL and Rio Rancho lackué a 'common entern:
sarties' as wall as lacked “the elesment of vceli

anot:a”” because in the JCR LLC DRAL, it was the BUYERS/OW
2 unique talents, expartiss, n

sfully devaloo the PROPERTY, not JCR LLC (i.=. Resp

who lacked same. &s Honorable Southern District Couct Juds

1 a

n DAVIS: “The 'econom

k : e
nossibility of [deveslopment] is tooc  znaculative, zad too
izsubstantiagl, to bring tais tcanmsgaction witain tne sscuriziss
aws ond e szle ot land 44 nzt sensticuts o=n RS
contract! Ffoo nurposss of tna Szouritiaes fxconaazs L2,



Lo Hirscn v. AduPont, 396 F.Supp. 1214 (U.5.D.C. 3.D. [uy]
1875), Heaorahle Southarn District Court Judge Robzrt L. Carter of

[#5)
Xo]
5
e

New York, nsld:

etermination whether the partnership
nterest ... is a 'security' does not aad should ot hings ca fhe

1
particular degree of sesponsibility he assumes ... The fact that 2
. ,

lof a4 aN




0
Iac., supra, 474 ¥.2d atv 483 (Sth Cic. 1974): WNasa 2% Asso=oi
Inc, v. Lum's of Ohlo, Inc., 484 F,2d 392, 395 (6th Cir. 1973
the Matter of Continantal Marke s t 1
Sky L.Rep. 271,022 (Ohio, C.P. 1

The leading case of S.E.C. v. Glenn V. Turner Fntarprises, Inc.
1

stated this naw test as fol

o]

¥ B . I - - . v - .
Rather we adopt a more realistic test, whethac the =2fforts made
by those other than the iavestor ars the undeniably significant
onas, thosa essential managevrial efforts which affeect the failure

or success of the entecrprisz.

fi1 y Ly P P ] .
"The SEC also adopted the position that an 1iuntersst iz a
sacurity' omnly where there is 'no active participation ia the
zment and operation of the fhe scheme in th

tor.' Ssc.Act.Rel.4877, CCH Fed.Sec.L.Rep.t?
2

£
[}
pi]
0
u ga

CCH Fed.Sec.L.Rep. 78,445, the Commission




Fal

Thg Hirsch case is aazlseous to the JCR LLC DEAL bzcause the
Ponorabls  Soutasra District Couct's reasoning why naithec aa
Tinvestaent
logical re
conteol overs ths iaves
all tha decisions th
RUYERS/OWNERS) did not 8 a
of others and the investors (i.a. BUYERS/OWNERS) wsre “active
participants’ in the mnapagement as well as development of th
PROPERTY. In additio ;

Court Judge Robert L. Carter agres with the SEC (
A

i
the Respondent's case at bar) which adopted the position

113 B . » H . 0y 1 -
an 1interest is a security’ oaly whera thera is nc active

ieis ae managewment and oparation ... on the pari o
the invastor [ RUYERS/QWNERS " (Sec.Azt.Rel, 4877, GCH

Fad.Sec.L.Ran. 277,452 (1967).7
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The SEC further defined 2 'security' ia Sszc.Act.Rel. 5211, CCH

Sec.L.Rep. 72,445 by stating:

rey
0]
[a ]
L]

> ° LI :_-s - 13
investor the saterpeisz, aven if finamcially
» o . a - o~ n e 4
nificant and nlainly coniributed to thz success of ths ventuzrs

In the JCR LLC DEAL at har, it

is
nad and still ahave 100% full conitzol ovar tha PROPERTY as s2ll as

continue to manage the PROPHERTY theaselves. Undeniably, the

BUVERS/OWHMERS =tilizad their unique talente, skills, mouvledgs and

20 to the fact that JCGR LLO

crasacteristics, Ta fact,

fhe PROPERTY, 1tz nroielt

z : T2 R DU

fazzedoccz, geoun—of LTSI S RIS Tiuli AT, 12 JOC7
LLC DVAL iz opot :xm linvasumoar soancizi' oo Usaourivy',



.- T oy oo ¢ ety gym e ee Ly e P ™ o 3 7
o rofaman v, Community Sesvicss, Imc., 2565 F, Suno. 1117

3), Honorahle Scutharn Distrizh Court Judgz

"Fact that sharcholder was sevazrely limited ia his dealingsz wvith
ais shaces or that he must first off2r tham back to  taz
cooparative corporation was pot dispositivae ca issue of whather
the shares were 'securitiss' within wmsaning  of aatifraud

“Although the securities laws 4o not extend fo the classic
8

pucchase of seal estate

¥
meet the full test dsvelonad o v an investment

gal rather than

tiva naousing cocporatioa was nsot a
X ]

“'Share' of a ... coopera

'security' within the meaning of federal securities laws.

TORMAN v, COMMUNITY SERVICES COMPARED TC THE JCR LLC DEAL

"Sharas' in 2 coonerative Thousing unit wharsia “Maay are

ausbands and wivzs who own jointly their interest ia a s

apartment wunit. Thus,
apartments aamed 23
(EXHIBRIT () Tewant-In-Common
BUYERS/OWNERS in &-

[OWNER] was savers
[deeded TIC own=eshin interests] or tnat e gust first offer
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"Unlike Joinec and Howey, the zituation =sse doss not iavolvs:
AURRLOUS, scatiercsa, dgaorant iavestors. ... Althouzh ne prior
experience was vequirad of them, rchs contract antisioated Fhat
they [plaintiffs - iuvestors] would w=azceive, at ths hands of S28
[defendant], the traiaing waecessasy to conducik  the husisess
[dissimilar to the JCR 1LLC DFAL waerein the BUYERS/OWNERS
possassed taz unigue talents, skills, tncwledes and experisnca

se 2 3
that JCR LLC (i.z. Resoondent) lazkad ragavding dzvelonmzai of ths
PROPERTY.Y

WIEBOLT v. METZ COMPARED TC THE JCR LLC DEAL

Similar to Wiebolt, the BUYERS/CWNERS (i.s. franchisesazs) has
total cotrol over the PROPERTY and any "profits" (i.e. 57 &PR
REPURCHASE PREMIUM) that could have bzen achisved would have b

o

(i.e. Respondent) lazked. In fact, sevaral BUYERS/OWWERS,
Ed lba:to and Teodocia Santos (7SANTOSY) and Afzal Skeikh
o

/'\
A
m ..
H
)"N" 'y

b 4
-

fiald of madicine, which JO

successfully design ths main building in ths Continuing Carve

Retiremsnt Community (7CC2RZY)Y, that in addition to the 5% APR
REPURCHASE OPTIOY fees, JCR  LLC »oeid the afore-described

RUYERS/CWNERS extrz monsy Eo ﬁesjgn tha maia buildin
u G

Continuing Cara Retiremsnt C

upon thz saime lagal reasoning vﬁoicyaﬂ by Homovable Southarn
Distrizt Court Judgze Lasksr' reclding in Weibols, the JOR LLC DEAL
"was nofr aa Tinvestment confrazi and its offer and sals were not




SUMMARY OF ANALYSIS OF RELEVANT CASE LAW

In the JCR LLC DEAL, the JCR LLC DEAL is not an "investment
contract', and thereby, is not a security, based upon the fact
that three(3) of the four(4) prongs of the Howey/Forman Test are
not satisfied as follows:

1. PRONG #1: Respondent concedes that Prong #1 is satisfied in the
JCR DEAL.

2. PRONG #2: The JCR LLC DEAL is not a "common enterprise" because
there was no ‘'pooling" of investment funds to purchase the
PROPERTY and each BUYER received a deeded (EXHIBIT E) ownership
interest therein, that was separate and distinct from the other

BUYERS.

PRONG #3: The BUYERS/OWNERS in the JCR LLC DEAL did not seek
purchasing the PROPERTY for profit but, rather, bought the
PROPERTY for ianvestment purpose in order to satisfy their Federal
and State obligation in conformance with 28 C.F.R. §1031 ("1031
EXCHANGE") as well as use and consume the PROPERTY for personal

and/or corporate purposa.

PRONG #4: The ‘'profit", which did not exist is thoroughly
discussad herein, would have indisputably bean derived from the
efforts of the BUYERS/OWNERS, who had the wuaique talents,
expertise, knowledge and experience that Respondent (i.e. JCR LLC)
lacked to develop the PROPERTY.

Since all four elements (i.e. PRONGS) of tha Howey/Forman Test
must be satisfied and three(3) of the four(4) PRONGS are not
satisfied, tha JCR LLC DEAL is not an "investment contract'" (i.e.
Security), and thereby, the SFEC lacks authority to orosecute

Respondant, aczordiagly.



In Reprosystem v. SC¥ Corn., 522 F.Suop. 1257 (U.S.D.C. S.D.
[NY] 1921), Houorable Sourhern Dist

York, held:

rict Court Judze Sweet of New

"As ia Fredvicksen, tae ‘econcai:z realty' of this transaction was
that Muller [»olaintiff] intendsd to manage and operats thz
business and nad no intention to rely on the present and future
efforts of SCM to produce profits. Thus, the securities law claim
fails for the reason that the contemplated transaction did not
involve an investment of money in a common enterprise from which
the profits were expected 'to come solely from the efforts of
others. Int'l Brhd. of Teamsters v. Daniel, 439 U.S. 551, 558 &
n.11, 99 S.Ct. 790, 815, 58 L.Ed.2d 808, (1979), quoting Forman,
supra, 521 U.S. at 851, 95 S.Ct. at 2060; SEC v. W.J. Howey Co.,
328 U.s. 293, 301, 66 S.Ct. 1100, 1104, 90 L.Ed. 592-601 (5th Cir.
1980); Glen-Arden Commodities, Inc. v. Costantino, 493 F.2d 1027
(2d Cor. 1974); Barsy v. Verin, 508 F.Supp. 952 (N.D. Ill. 1981);
Wiebolt v. Metz, 355 F.Supp. 255 (S.D.N.Y. 1973)."

“"there was no sale or purchase of securities involved in alleged
agreement for purchase and sale of business sc as to bring action

under federal securities law.'

REPROSYSTEMS v. SCM COMPARED TO JCR LLC DEAL

it

Similar to Reprosystems, the RUYER/OWUNERS also
intention to rely on the present and future efforts of JCR LLC
(i.e. promoter/sponsor) to produce nrofits. In addition, there was

had no

no ‘common enterprise from which profits were expected to 'come
solely from the efforts of others'", grounded on the fact, that
the BUYFR/OWNERS in the JCR LLC DEAL all utilized their unique
talents, skills, knowledge and experience to develon the PROPERTY,
because JCR LLC (i.e. Respoandent) lacked these same abilities.



In S.E.C. v. Energy Group, 459 F.Supp. 1234 (U.S.D.C. S.D. [NY]
1978), Honorable Southern District Court Judge Stewart of New
York, held:

"A reasonable expectation of profits from entrenrensurial or
managerial efforts of others 1is an essential feature of an

investment contract."

"[Clonsidering the services as a wvhole, there 1is no common
ownership of any enterprise and no entrusting of the enterprise to
the management efforts of others. The economic fate of any other
customer and, more important, of EGA, Thus, we fail to see any

2]

comaon enternrisz in the facts of this z2ase.

U . . . -

"Under tnae czircumstances, FEGA's cole in the =success of tne
entecncise, limited as it is to recommending narzels on which to
bid, with the cest left to =z=hance, can nacdly be said to be

essential nanagerial or entrapreneucial efforts,"”

"The SEC argues that a critical ingredieat in EGA's package is the
offer to purchase any rcecommended lease that 1is won, thereby
guaranteeing liquidity, citing Glean-Acden Commodities, Tnc. wv.
Costantino, supra, 493 F,24 at 1035, There invastors nurchased
small quantities of Scotch whiskey, in tne form of warehouse
receipnts, relying on Glen-Ar-den's expartise in selectinz storing
and aging the Scotch. The Court, in fiaoding that this was an
investment <contract rathec than a2 npurchase of a commodities
futuce, and in disringuishine one Ffrom the othar, noted the
importance of customer of Glen-Arden's offer to opurchasz the
Scotch from the customzr if it should prove impossible to find
another buyer. ... the buy-back arfangement was 'crucial to any
customer's hope to liquidate his investment'. Id. That is not the
case here. While it may be difficult for a person in the oil and
gas business to sell or lease on his or her own, and while it may
be an important incentive to the customer that EGA offers to buy
any recommended lease that is won, there never the less is a

market for the lease and an opportunity to liquidate the
"investment contract' set forth in Howey.'



[ ¥] . . .
In summary, all of the cases cited to us by the SEC and all of
tae cases discovered i our own research cealine with tvypes of
investment contracts can =2 categorized sitnoc &s suses wiero

nvestors  contcibuted caznital Lo oo sptesarise axnect

OC as cases wiece fangible or iataagible peoperty was nurchrased hy

on inat it would appezciate 1. valuz,

cithar ' i

e .t S . b sy i Y

neoaotac’s asnazerial oo satzenceasucial :Efocot s sabszausne to the

purchase of rae Hesnocty, See Unitz?d Bousing Foundatioon, Tac., v.
Q e

Formau, sunca, 421 U.S. =t 252, 05 S,Ct. 4t 2057, Ths Facts of
tni

iny)

s casz fit peither of thzse catezorics,
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S.E.C. v. ENERGY GROUP COMPARED TO JCR LLC DEAL

The Energy Group case is similar, in some aspects, to the JCR
LLC DEAL because the 'expectation or profits'" was not 'derived
from the entrepreneurial or managerial efforts of others' which is
"an essential feature of an investment contract' due to the fact
that in the JCR LLC DEAL, the OWNERS always managed and continue
to manage the PROPERTY to the pnresent time., In addition, it was
the "entrepreneurial' unique experise, skills, knowledge and
experience of the RUYERS/OWNERS, which JCR LLC (i.e. Respondent)
lacked, that was the crucial component to achieve success in the
development of the PROPERTY. In addition, similar to Energy Groupn,
there was no ‘common ownecship of any enterprise”. Raspondent
agrees with Homorable Southern District Court Judge Stewart who
stated: ''we fail to see any‘common enterprise in the facts of this

~ case'', Furthermore, although JCR LLC possessed a contractual right



to buy back the PROPERTY, REPURCHASE OPTION, fcom the OWNERS,
similar to Energy Grouo, there was and still is a broad market
available for the OWNERS to sell the PROPERTY, "an opportunity to
liquidate", at any time each OWNER individually, or collectively
wishes to do so. Tn fact, since JCR LLC expendad approximately
$1,000,000 (EXHTBIT B) to develop the PROPERTY and other expenses
related thereto, the OWNERS not JCR LLC, now have the financial

benefits therefrom, probably at a much higher price than the
OWNERS initially paid to purchase the PROPERTY,

In Fogel v. Sellameriza, 445 F.Suop. 1259 (U.S.D.C. S.D. [NY]
1978), Honorable Southern District Court Judge Gagliardi of New
Yock, held:

“If residential lots represented an asset to be devaloped or

g
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occupied by purchasers rather than an investment toc be managsed
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95 S.Ct. 2051, Howav, sunca, 328 U.S. at 300, 56 S.Ct. 1100, as
well as the promotional emphasis of the developer. SEC v. Joiner
Corp., 320 U.S. 344, 348-349, 352-353, 64 S.Ct., 120, 88 L.Ed. S8
(1943); Timmreck v. Munn, supra, 433 F.Supp. at 4023 Davis v. Rio
Rancho Estates, Imnc., supra, 401 F.Supp. at 1049-1050. (court
found that "defendants promotional materials, fairly read, place
more empnasis on development of a residential community than on
purchase as an investment.' Id. at 1049)."

"Davis v. Rio Rancho Estates, sunca, 401 F.Supp. at 1050
("Defendant's did not ovromise to run the development and
distribute the profits to the nplaintiff ... There was no
management contract between plaintiffs and defendants, nor were
defendants obligated bv the Purchase Agreement to nerform any suca
services [identical to the JCR LLC DEAL] ... In the absence of a
'common enterprise' between tne varties, the expectation of a
profit on resale is insufficient to transform what is essentially
a sale of real pcoperty into the sale of an 'investment contract.'
Id., at 1050)."

"[Tlhe developers did crepresent that a variety of residential
services and recreational facilities would be developed so as to
increase the value of nlaintiffs’ property along with all of the

lots in the development.”

FOGEL v. SELLAMERICA COMPARED TO THE JCR LLC DEAL

In many respects,. the JCR LLC DEAL is similar to bhoth Fogel and
Davis, bescause all three c¢ases involve the development of real
estate, lacked manazgement contract with seller (i.e. JCR LLC),
promotional materials wutilized to solicit buyers emphasized
“development of a residential community' rather than "investment"
as well as not only “id the JCR LLC DEAL RUYERS/OWNERS expect
"profit" from the resale, they also sought to use and reside in
the vretirement community after the PROPERTY developmant was
complete and, thereby, no "investment contract' axisted, similar

to Fogel and Davis.



In Davis v. Rio Rancho, 401 F.Supp. 1045 (U.S.D.C. S.D. [NY]
1975), Homorable Southern District Court Judge Brieant of New
York, held:

"Upon the execution of a contract for the sale of real property,
equitable title vests immediately in the purchaser, and the vendor

retains legal title only as security for the remainder of the
purchase prics."

"These contractual rights and obligations were fixed when Rio
Rancho signed and returned a copy of the [Purchase] Agreement to
plaintiff, and the [Purchase] Agreement became binding and
enforceable upon both parties at that time. Any fraud was complete
and actionable on that date, or as soon thereafter as plaintiff
knew or should have known she had been defrauded."

"Even if purchaser of property never intended to use the property
as a residence [dissimilar to JCR LLC DEAL] and purchased property
purely for the profit which she expected to make on resale
[identical to JCR LLC DEAL], purchase agreement covering the
property, which was one-half-acre parcel of unimproved land in a
subdivision developed by the vendor, was mnot an ‘investment
contract' for purposes of federal securities laws."

"Even 1if vendor was intending to build roads and other
improvements in the subdivision where land was located [identical
to JCR LLC DEAL], that activity was not the type of managerial
service provided to the purchaser which would turn the contract
into an investment contract for the purposes of federal securities

laws."

"There is no doubt that purchasers in this housing cooperative
sought to obtain a decent home at an attractive price [similar to
most BUYERS/OWNERS in JCR LLC DEAL]. But that type of economic
interest characterizes every form of commercial dealing. What
distinguishes a security transaction and what is absent here [also



absent in the JCR LLC DEAL] is an investment where one parts with
his money in a hope of receiving profits from the efforts of
others, .and not where he purchases a commodity for personal
consumption or living quarters for personal use [similar to the
BUYERS/OWNERS in the JCR LLC DEAL who sought to purchase a
retirement residence and/or become a member of the CCRC that is
proposed to be developed on the PROPERTY]."

"Even 1if plaintiff, unlike the oplaintiffs in United Housing,
supra, never intended to use the property as a residence and did
purchase her property purely for the profit she expected on
resale, the Purchase Agreement never the less is not an
'investment contract' as defined in that case or in Howey, supra."

"If defendants [JCR 1LLC] 4im fact built roads and other
improvements, this is not the type or managerial service
contemplated in Howey, supra, or United Housing, supra. Defendants
did not promise to run the development and distribute profits to
the plaintiff [similar to JCR LLC], as did ths operators of the
orange groves in Howey. There is no management contract between
plaintiff and defendants, nor were defendants obligated by the
Purchase Agreement or perform any such services [identical to the
JCR LLC DEAL]. Defendants' attempts to induce purchasers to build
or their efforts, if any, to enhance living conditions in the
development were unrelated to plaintiff. Their interest was in
recouping their investment, making a profit and moving on. Any
benefit to plaintiff would be purely incidental.”

"In the absence of a 'common enterprise' between the parties
[identical to the JCR LLC DEAL], the expectation of a profit on
resale is insufficient to transform what is essentially a sale of
real property into a sale of an investment contract."



"Plaintiff's effort to shoe-horn their land speculation into a
definition of the Securities Acts [similar to the SEC v. Paul Leon
White II case at bar] in our [United States District Court
Southern District] opinion fails. Bubula v. The Grand Bahama
Devenopment Co., (N.D. Ill. June 7, 1974, unreported decision, pp.
4-5)" '

"The plaintiffs in Bubula alleged that written contracts for the
purchase of wundeveloped 1land on Grand Bahama Island were.
investment contracts. The Court disagreed and dismissed the
complaint. Contracts for the purchase of the undeveloped lots in
the recreational subdivisions in California were held not to be
investment contracts in Happy Investment Group v. Lakeworld
Properties, Inc., 396 F.Supp. 175 (N.D. Cal. 1975). See also
Contract Buyers League v. F&F Investment, 300 F.Supp. 210 (N.D.
T11. 1969) and I Loss, Securities Regulation, pp. 491-2 (24 ed.
1961)"

"The line is drawn, however, where neither the element of common
enterprise nor the element of reliance on the efforts of another
is present [identical to the JCR LLC DEAL]}. For example, no
'investment contract' is involved when a person invests in real
estate, with the hope perhaps of earning a profit as the result of
a general increase in values concurrent with the development of
the neighborhood, as long as he does not do so as part of an
enterprise whereby it is expressly or impliedly understood that
the property will be developed or operated by others.”

"The plaintiff claims that she was granted a 'fractional undivided
interest in oil, gas, or other mineral rignts' as defined in the

Securities Act of 1933 (15 U.S.C. §77b(1)) and a 'certificate of
interest or participation in any profit sharing agreement or any
oil, gas, or other mineral royalty or lease' as defined in the

Securities exchange act of 1934."



"Clearly, defendant's are not in the mining or oil business, nor
did they represent to plaintiff that they intended to commence
such explorations, as was the case in SEC v. Joiner Corp., 320
U.S. 344, 64 S.Ct. 120, 88 L.Ed. 88 (1943). The 'economic realty'
of this transaction is the simple installment sale of a parcel of
real property. The mere possibility of future discovery of
minerals or oil is too speculative, and too insubstantial, to
bring this transaction within the securities laws."

"The sale of land did not constitute an 'investment contract' for
purpose of the Securities Exchange Act"

DAVIS v. RIO RANCHO COMPARED TO THE JCR LLC DEAL

The Davis case has many similarities to the JCR LLC DEAL
because the buyars in both intended to use the real estate for
their own personal and/or company's purposes (i.e. purchase a
retirement or residential home in which to reside), sellers (i.e.
JCR LLC or Rio Rancho) '"did not promise to run the development or
distribute profits to the OWNERS and there lacked any management
contract what-so-ever (OWNERS have always and continue to manage
the PROPERTY to date) 'mor were [sellers] (i.e. JCR LLC or Rio
Rancho) obligated by the Purchase Agreement with buyers (i.e.
BUYERS) to perform such services." In addition, both the JCR LLC
DEAL and Rio Rancho lacked a "'common enterprise' between the
parties'" as well as lacked "the element of reliance on the efforts
of another" because in the JCR LLC DEAL, it was the BUYERS/OWNERS
who had the unique talents, expertise, knowledge and experience to
sucessfully develop the PROPERTY, not JCR LLC (i.e. Respondent),
who 1lacked same. As Honorable Southern District Court Judge
Brieant held in DAVIS: "The 'economic reality' of this transaction
is the simple sale of a parcel of real property. The mere
possibility of [development] is too speculative, and too
insubstantial, to bring this transaction within the securities

- laws" and '"the sale of land did not constitute an ‘'investment

contract' for purposes of the Securities Exchange Act”.



In Hirsch v. duPont, 396 F.Supp. 1214 (U.S.D.C. S.D. [NY]
1975), Honorable Southern District Court Judge Robert L. Carter of
New York, held:

"General partnership interests purchased by plaintiffs
[BUYERS/OWNERS] were not 'securities' ... where ... agreement [PA:
EXHIBIT C and TICA: EXHIBIT J] provided that general partners were
to have complete managerial control ... where plaintiffs
[BUYERS/OWNERS] had right to vparticipate actively ... and
exercised that right [identical to JCR LLC DEAL]."

"In our view, however, the determination whether the partnership
interest ... is a ‘security’ does not and should not hinge on the
particular degree of responsibility he assumes ... The fact that a
partner may chose to delegate his day-to-day managerial
responsibilities ... does not diminish in the least his legal
right to a voice 1in partnership matters ... these factors
critically distinguish the status of a genefal partner from that
of the purchaser of an 'investment contract' who in law as well as
in fact a 'passive' investor. (New York Stock Exchange, Inc. v.
Sloan, 394 F.Supp. 1301, 1314 (S.D.N.Y. 1975))."

"The general partners had the power to appoint and remove the
managing director [similar to the BUYERS/OWNERS im the JCR LLC
DEAL] ... substantial legal right(s) to a voice in partnership
matters [TIC PROPERTY ownership matters] ... were not securities,
irrespective of the degree to which Kohns and Mundheim
[BUYERS/OWNERS] actually chose to exercise their rights."

"1 [Honorable Southern District Court Judge Robert L. Carter] hold
' that Kohns and Mundheim's interests were not 'securities' ... by
virtue of their managerial powers and express rights ... and
through their efforts to promote its success [similar to
BUYERS/OWNERS in JCR LLC DEAL in which PROPERTY DEVELOPMENT
depended on the BUYER'S/OWNER'S efforts, not Respondent's]." |



"Indeed, after the Hawaii Market Center decision, the federal
courts in several circuits adopted this fourth requirement, the
absence of managerial control, as the single test of an investment
contract. S.E.C. v. Glenn W. Turner Enterprises, Inc., supra, 474
F.2d at 482 (9th Cir. (1973); S.E.C. v. Koscot Interplanetary,
Inc., supra, 474 F.2d at 483 (5th Cir. 1974); Nash & Associates,
Inc. v. Lum's of Ohio, Inc., 484 F.2d 392, 395 (6th Cir. 1973); In
the Matter of Continental Marketing Associates, Inc., 3 CCH Blue
Sky L.Rep. P71,022 (Ohio, C.P. 1972).

The leading case of S.E.C. v. Glenn W. Turner Enterprises, Inc.
stated this new test as follows:

'Rather we adopt a more realistic test, whether the efforts made
by those other than the investor are the undeniably significant
ones, those essential managerial efforts which affect the failure
or success of the enterprise.”

"The SEC also adopted the position that an interest is a
'security' only where there is 'no active participation in the
management and operation of the the scheme in the part of the
investor.' Sec.Act.Rel.4877, CCH Fed.Sec.L.Rep.P77,462 (1967)
(emphasis added).”

"In Sec.Act.Rel. 5211, CCH Fed.Sec.L.Rep. 78,446, the Commission
stated, with specific reference to schemes:

‘The term 'security' must be defined in a manner adequate to serve
the purpose of protecting investors. The existence of a 'security'
must depend in significant measure upon the degree of managerial
authority over the investor's funds retained or given; and
verformance by an investor of duties related to the enterprise,
even if financially significant and plainly contributing to the
success of the venture, may be irrelevant to the existence of a
security if the investor does not control the use of his funds to
. a significant degree. The 'efforts of others' referred to in Howey

are limited, therefore, to those types of essential managerial
efforts but for which the anticipated return could not bz produced.”



HIRSCH v. DUPONT COMPARED TO THE JCR LLC DEAL

The Hirscn case is analogous to the JCR LLC DEAL bécause the
Honorable Southern District Court's reasoning why neither an
"investment contract” or '"security" existed is based on the same
logical reasoning being: investors (i.e. BUYERS/OWNERS) had
control over the investment (i.e. PROPERTY) and authority to make
all the decisions thereon as well as the investors (i.e.
BUYERS/OWNERS) did not rely on the '"essential managerial efforts"
of others and the 1investors (i.e. BUYERS/OWNERS) were "active
participants” in the management as well as development of the
PROPERTY. In addition, Respondent and Honorable Southern District
Court Judge Robert L. Carter agree with the SEC (i.e. Plaintiff in
the Respondent's case at bar) which adopted the position that:

"an interest is a ‘'security' only where there is 'no active
participation in the management and operation ... on the part of
the investor [BUYERS/OWNERS]" (Sec.Act.Rel. 4877, CCH
Fed.Sec.L.Rep. P77,462 (1967)."

The SEC further defined a 'security' in Sec.Act.Rel. 5211, CCH
Fed.Sec.L.Rep. 78,446 by stating:

"The existance of a 'security' must depend in significant measure
upon the degree of managerial authority ... and performance by an
investor of duties related to the enterprise, even if financially
significant and plainly contributed to the success of the venture'

In the JCR LLC DEAL at bar, it is indisputable that the OWNERS
had and still have 100% full control over the PROPERTY as well as
continue to manage the PROPERTY themselves. Undeniably, the
BUYERS/OWNERS utilized their unique talents, skills, knowledge and
experience to develop the PROPERTY, due to the fact that JCR LLC
(i.e. Respondent) lacked these essential characteristics. In fact,
when the OWNERS ceased helping develop the PROPERTY, the project'
. came to a grinding halt and continues in that state to present.

Therefore, grounded upon the afore-described reasoning, the JCR
LLC DEAL is not an 'investment contract' or ''security".



In Forman v. Community Services, Inc., 366 F. Supp. 1117
(U.s.D.C. S.D. [NY] 1973), Honorable Southern District Court Judge
Pierce of New York, held: '

"Fact that shareholder was severely limited in his dealings with
his shares or that he must first offer them back to the
cooperative corporation was not dispositive on issue of whether
the shares were ‘'securities' within meaning of antifraud
provisions of federal securities laws."

"Although the securities laws do not extend to the classic
purchase of real estate, this is because the transaction does not
meet the full test developed to identify a stock or an investment
contract, not because the underlying property is real rather than
personal."” '

"'Share' of state-financed and supervised, nonprofit cooperative
housing corporation was not 'investment contract' and was not
. within antifraud provisions of the federal securities laws."

"'Share' of a ... cooperative housing corporation was not a
'security' within the meaning of federal securities laws."

FORMAN v. COMMUNITY SERVICES COMPARED TO THE JCR LLC DEAL

"Shares" in a cooperative housing unit wherein "Many are
husbands and wives who own jointly their interest in a single
apartment unit. Thus, altogether, there are occupants of 30
apartments named as plaintiffs" 1is analogous to the deeded
(EXHIBIT C) Tenant-In-Common ("TIC") ownership interests of the
BUYERS/OWNERS in the JCR LLC DEAL. Although the 'shareholder
[OWNER] was severely limited in his dealings with the shares
[deeded TIC ownership interests] or that he must first offer them
back to the cooperative corporation [the OWNERS all agreed, in the
TICA: EXHIBIT J, that OWNERS must first offer their deeded TIC



back to the cooperative corporation [the OWNERS all agreed, in the
- TICA: EXHIBIT J, that OWNERS must first offer their deeded TIC
ownership interests to the other co-owners prior to gelling to a
third party] was not dispositive ... the shares [deeded TIC
ownership interests] were 'securities' within the meaning of ...
federal securities laws". Therefore, Respondent agrees with
Honorable Southern District Court Judge Pierce's reasoning that
the "'shares' of ... housing ... was not a 'security' within the
meaning of federal securities laws”.

In Wiebolt v. Metz, 355 F.Supp. 255 (U.S.D.C. S.D. [NY] 1973),
Honorable Southern District Court Judge Lasker of New York, held:

"[M]laster franchise agreement contemplated that profits, if any,
would be derived primarily from the efforts of the franchisee
[BUYERS/OWNERS], franchise [PROPERTY development] was not an
'investment contract' and its offer and sale were not covered by
Securities Acts."

“[Pllaintiff franchisee's [BUYERS/OWNERS] given role was not
ministerial but truly active and discretionary [similar to the
OWNERS in the JCR LLC DEAL] and as to his franchise area agreement
gave him virtually unfettered control [similar to the PA: EXHIBIT
C and TICA: EXHIRIT J in the JCR LLC DEAL], franchise would not be
an 'investment contract' within the 'risk capital' test and its
offer and sale would not be covered by Securities Acts on that

ground.”

"The essential nature of the agreement and the language of the
contract demonstrate plainly that both SBS [defendant] and the
franchisee [plaintiff] are intended to have an active role in
carrying out its terms [similar to the BUYERS/OWNERS in the JCR
LLC DEAL]. This fact distinguishes the master franchise from other
arrangements which have been found to be investment contracts for
purposes of the securities laws."



"Unlike Joiner and Howey, the situation here does not involve
numerous, scattered, ignorant 1investors., ... Although no prior
experience was required of them, the contract anticipated that
they [plaintiffs - investors] would receive, at the hands of SBS
[defendant], the training mnecessary to conduct the business
[dissimilar to the JCR LLC DEAL wherain the BUYFRS/OWNERS
possessed the unique talents, skills, knowledge and experience
that JCR LLC (i.e. Respondent) lacked resarding development of the
PROPERTY. "

WIEBOLT v. METZ COMPARED TO THE JCR LLC DEAL

Similar to Wiebolt, the BUYERS/OWNERS (i.e. franchisees) has
total cotrol over the PROPERTY and any “profits" (i.e. 5% APR
REPURCHASE PREMIUM) that could have been achieved would have been
derived solely from efforts of the BUYERS/OWNERS, who possessed
the unique talents, skills, knowledge and experience that JCR LLC
(i.e. Respondent) lacked. 1In fact, several BUYERS/OWNERS,
Edilberto and Teodocia Santos ('"SANTOS") and Afzal Skeikh
("SHEIKH"), possess such specialized talents and skills in the
field of wmedicine, which JCR TLLC «critically required to
successfully design the main building in the Continuing Care
Retirement Community ("CCRC"), that in addition to the 5% APR
REPURCHASE OPTION fees, JCR LLC paid the afore-described
RUYERS/OWNERS extra money to design the main building in the
Continuing Care Retirement Community ("CCRC"). Therefore, grounded
upon the same legal reasoning employed by Honorable Southern
District Court Judge Lasker' holding in Weibolt, the JCR LLC DEAL
"was not an "investment contract and its offer and sale were not

covered by the securities laws'™.
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VERTICAL COMMONALITY

In Revak v. SEC Realty, 13 F.3d 81 (U.S.C.A. 2 cir. [NY] 1994),
Honorable Second Circuit Judge Jacobs of the United States Court

of Appeals, opined:

"Some circuits hold that a common enterprise can also exist

by virtue of 'vertical commonality', which focuses on the
relationship between the promoter and the body of investors.
See SEC v. Koscot Interplanetary, Inc., 497 F.2d 473, 479

(5th Cir. 1974) ("requisite commonality is evidenced by the
fact that the fortunes of all investors are inextricably

tied to the efficacy" of the promoter); SEC v. Glenn W. Turner
Enterprises, Inc., 474 F.2d 476, 482 n. 7 (9th Cir.), cert.
denied, 414 U.S. 821, 94 S.Ct. 117, 38 L.Ed.2d 53 (1973);
Villeneuve v. Advanced Business Concepts Corp., 698 F.2d 1121,
1124 (11th Cir. 1983), aff'd en banc, 730 F.2d 1403 (1984).

In an enterprise marked by vertical commonality, the investors'
fortunes need to rise-and fall together; a pro-rata sharing of
profits is required. Two distinct kinds of vertical commonality
have been identified: "broad vertical commonality" and ''strict
vertical commonality'. To establish '"broad vertical commonality",
the fortunes of the investors need to be linked to the efforts
of the promoter. See Long v. Shultz Cattle Co., Inc. 881 F.2d
129, 140-141 (5th Cir. 1989). "Strict vertical commonality"
requires that the fortunes of investors be tied to the fortunes
of the promoter. See Brodt v. Bache & Co., Inc., 595 F.2d

459, 461 (9th Cir. 1978)".

In Dooner v. NMI, 725 F.Supp. 153 (U.S.D.C. S.D. [NY] 1989),
Honorable District Court Judge Robert J. Ward opined:

"While horizontal commonality requires a number of investors,
narrow vertical commonality can ekist based on a transaction
solely between a promoter and a single investor. E.g. Department
of Economic Development v. Arthur Anderson & Co., supra, 683

F.Supp. at 1473."

In Marini v. Adamo, 812 F.Supp.2d 243 (U.S.D.C. E.D. [NY] 2011),
Honorable District Court Judge Joseph F. Bianco of the Eastern

District of New York, opined:

"The vertical commonality test, for purposes of detetmining
whether a common enterprise exists, as required to qualify as

an_investment contract securitg under §10(b), focuses on the
relationship between the promoter and the boay of investors

rather -than on the sharing of pooling of funds among investors". .



"Under the broad vertical commonality test, for the purpose

of determining whether a common enterprise exists, as required

to qualify as investment contract security under élO(b), the
fortunes of the investors need to be linked to the efforts of

the promoter, while strict vertical commonality requires that

the fortunes of investors be tied to the fortunes of the promoter".

"To support a finding of strict vertical commonality, for
purpose of determining whether a common enterprise exists, as
required to qualify as investment contract security under §10(b),
a plaintiff must establish that the fortunes of plaintiff and
defendants are linked so that they rise and fall together".

"Strict vertical commonality exists, as will show that a
common enterprise exists, as required to qualify as investment
contract security under élO(b), where there is a one-to-one
relationship between the investor and investment manager such
that there is an interdependence of both profits and losses

of the investment".

"Vertical commonality in contrast [to horizontal commonality],
'focuses on the relationship between the promoter and the body

of investors®, rather than on the sharing or pooling of funds
among investors. Id. Under the broad vertical commonality test,
'the fortunes of the investors need be linked only to the efforts
of the promoter", while '[s]trict vertical commonality requires
that the fortunes of investors be tied to the fortunes of the

promoter".

"To support the finding of strict vertical commonality, a .- -
plaintiff must establish that 'the fortunes of plaintiff an
defendants are linked so that they rise and fall together'.
Jordan (Bermuda) Inv. Co., Ltd. v. Hunter Green Invs. Ltd.,

205 F.Supp.2d 243, 249 (S.D.N.Y. 2002) (quoting Dooner v. NMI
Ltd., 725 F.Supp. 153, 159 (S.D.N.Y. 1989)); accord In re

J.P. Jeanneret Associates Inc., 769 F.Supp.2d 340, 360 :
(S.D.N.Y. 2011) (where investment manager was to be paid, in
part, through a performance fee equal to 207 of the profits

in the investment account, defendant's compensation was
"dependent on the successful performance of the investment
account" and strict vertical commonality accordingly existed
because "[i]f profits were not generated in a calendar year,

or if the profits did not receive a performance fee' and
therefore "financial compensation was linked to the fortunes

of the investors'"); Walther v. Maricopa Intern. Inv. Corp.,

No. 97-cv-4916, 1998 WL 186736, at 7 (S.D.N.Y. Apr. 17, 1998)
(finding that "success of [plaintiff's] investments were
directly tied to the fortunes of the defendant" and strict
vertical commonality therefore existed where defendants-
Ywheré-to“be:paid only if [plaintiff's] funds. were substantial
gains", and "[c]onsequently, if [plaintiff's] funds appreciated
in value, the defendants were financially compensated'", whereas
"if [plaintiff's] investment did not perform well, the defendants
were not paid"



"Stated otherwise, strict vertical commonality exists where

there is a 'one-to-one relationship between the investor and
investment manager' such that there is 'an interdependence

of both profits and losses of the investment'. Kaplan v.

Shapiro, 655 F.Supp. 336, 341 (S.D.N.Y. 1987) (emphasis on
original); see also Lowenbraun v. L.F. Rothchild, Uterberg,
Towbin, 685 F.Supp. 336, 341 (S.D.N.Y. 1988) (noting that
"vertical commonality is present when there is interdependence
between broker and client for both profits and losses of the
investment'" and holding that plaintiff had not established
vertical commonality because "profits and losses were not
interdependent since the broker allegedly profited from the
commissions while plaintiff's suffered losses'"); Savino v.

E.F. Hutton & Co., Inc., 507 F.Supp. 1225, 1238 (S.D.N.Y. 1981)
("it is plain enough that a vertical relationship, that a
vertical relationship, that is, a one-to-one relationship
between the investor and the investment manager, is capable

of being structured so that the profits and the losses of

the two parties are somehow interdependent. In the Court opinion,
such a structure is all that vertical commonality means under
[SEC v. Glenn W. Turner Enterprises, Inc., 474 F.2d 476

(9th Cir. 1973)] and Brodt [v. Bache & Co., 595 F.2d 459,

461 (9th Cir. 1978)]. and is all that Howey requires. Accordingly,
the Court concludes that a common enterprise should be found
where there is vertical commonality such as is described above.)"

"The Court notes that, in Revak, the Second Circuit declined
to reach .the issue of whether the existence of strict vertical
commonality alone '"gives rise to a common enterprise'. 18 F.3d at 88.
However, a number of district courts in this Circuit, as well

as the Ninth Circuit Court of Appeals, have found a showing

of strict vertical commoanality to be sufficient to establish

a common enterprise. see In re J.P. Jeanneret Assocs., Inc.,

769 F.Supp.2d 340, 360 (S.D.N.Y. 2011) (collecting cases);
accord Brodt v. Bache & Co., 595 F.2d 459, 461 )9th Cir. 1978)."

"The Second Circuit on revak rejected the broad vertical
commonality test, which requires that the 'fortunes of the
investors ... be linked only to the efforts of the promoter".
18 F.3d at 88 (emphasis in original). Accordingly, to the
extent that the holding in Glen-Arden implies that a common
enterprise may be established solely through the showing that
a plaintiff's fortunes are linked to the work and efforts of
an investment manager, the Second Circuit has explicitly
rejected such reasoning in Revak."

In Heine v. Colton, 786 F.Supp. 360 (U.S.D.C. S.D. [NY] 1992),
Honorable Southern District Court Judge Leisure of New York, opined:

"To establish vertical commonality, and thus to demonstrate
a common enterprise for purposes of an investment contract,
investor must establish that his fortunes are interdependent,

with the fortunes of investment manager'.



"The courts of the Southern District of New York have consistantly
held that a litigant must establish either horizontal or

narrow vertical commonalitv tc demonstrate a 'common enterprise’
for the purposes of an 'investment contract'. See, e.g. Dooner:
v. NMI Ltd., 725 F.Supp. 153, 158 (S.D.N.Y. 1989); Perez-Rubio
v. Wycoff, 718 F.Supp. 217, 234 (S.D.N.Y. 1989). The horizontal
commonality theory 'require[s[ plaintiff to show a pooling

of invetors' interests in order to show establish a common
enterprise'. Kaplan v. Shapiro, 655 F.Supp. 336, 339-340
(S.D.N.Y. 1987); accord Prez-Rubio, supra, 718 F.Supp. at 234
("The funds must actually be pooled".). To establish narrow
vertical commonality, the investor must establish that his
fortunes are interdependent with the fortunes of the investment
manager. Dooner, supra, 725 F.Supp. at 158; Perez-Rubio, supra,
718 F.Supp. at 234 ("an investor must establish not only that
his or her fortunes would rise with the promotor's fortunes, but

also that their fortunes would fall togehter'.)."

In Lowenbraun v. L.F. Rothchild, 685 F.Supp. 336 (U.S.D.C. S.D.
[NY] 1988), Hororable Southern District Court Judge Kram opined:

"Vertical commonality between a broker and a client, a
prerequisite to showing of common enterprise invested in by
plaintiff alleging securities fraud, is present when there is
interdependence between broker and client for both profits
and losses of investment'.

In Kaplan v. Shapiro, 655 F.Supp. 336 (U.S.D.C. S.D. [NY] 1987),
Honorable Southern District Court Judge Kram of New York, opined:

"Vertical commonality approach to common enterprise requirement
for security under federal las is not satisfied merely by
showing link between fortunes of investors and efforts of
promoters; rejecting S.E.C. v. Koscot Interplanetary, Inc.,

497 F.2d 473 25th Cir.)".

"Although profits from investors were directly tied to those
of investment managers, in that investors were to receive 5%
of any profits received by investment managers, no interdependence
of losses existed [similar to JCR LLG-BUYER case at bar],

so that there could be no 'vertical commonality', and thus,
requirement-of definition of 'security' under the Securities
Act of 1933 and Securities Exchange Act of 1934, where
investors explicitly claimed they were not liable for losses
[identical to JCR-BUYER case at bar], so that investment
managers [no manager in JCR LLC-BUYER case at bar] would
necessarily be liable for any losses".



"There is a split among those courts that have applied

the vertical commonality approach. The more restrictive approach,
which is first enunciated by the Ninth Circuit, holds that
vertical commonality exists where 'fortunes of the investor

are interwoven and dependent upon the efforts and success

of those seeking the investment of third parties'. SEC v.

Glenn W. Turner Enterprises, Inc., 474 F.2d 476, 482 n. 7

(9th Cir.), cert. denied, 414 U.S. 821, 94 S.Ct. 117, 38

L.Ed 2d 53 (1973). The Ninth Circuit requires merely that there
be a 'direct relation between the success or failure of the
promoter and that of his investors'. Mordaunt v. Incomco,

686 F.2d 815, 817 (9th Cir. 1982) (emphasis added), cert.
denied, 469 U.S. 1115, 105 S.Ct. 801, 83 L.Ed.2d 793 (1985).
However, absent such a direct relationship, vertical commonality
will not be held to exist. Mechigian v. Art Capital Corp.,

612 F.Supp. 1421, 1426 (S.D.N.Y. 1985)".

In Mechigian v. Art Capital, 612 F.Supp. 1421 (U.S.D.C. S.D.
[NY] 1985, Honorable Southern District Court Judge Kevin Thomas

Duffy or New York, opined:

"With respect to the 'common enterprise' element necessary

to finding of an 'investment contract' implicating the
securities laws, the broad definition of 'vertical commonality',
whereby the requisite commonality is evidenced by the fact

that the fortunes of all investors are inextricably tied to

the efficacy of the promoter's efforts, is untenable; declining
to follow Securities and Exchange Commission v. Continental
Commodities, 497 F.2d 516; and Securities and Exchange
Commission v. Koscot Interplanary, Inc., 497 F.2d 473".

"When determining whether an investment has satisfied the
'common enterprise' element of the Howey test, courts are
divided on which of two basic approaches to apply: 'horizontal
commonality' or 'vertical commonality', require plaintiff

to show a pooling of the investors' interests in order to
establish a 'common enterprise'. See Salcer v. Merrill Lynch,
Pierce, Fenner & Smith, Inc., 682 F.Supp. 459,460 (3d Cir. 1982),
Curran v. Merrill Lynch, Pierce, Fenner & Smith, Inc., 622 F.2d
216, 222 (6th Cir. 19805, aff'd on other grounds, 456 U.S. 353,
102 S.Ct. 1825, 72 L.Ed.2d 182 (1982); Hirk v. Agri-Research
Counsel, Inc., 561 F.2d 96, 100-101 (7th Cir. 1977)."

"There is a split in the courts that have applied the

'vertical commonality' approach regarding prcisely what is
necessary to satisfy this standard. The courts applying the

more restrictive definition state that 'vertical commonality'
exists where the 'fortunes of the investor are interwoven
with the dependent upon the efforts and success of those
seeking the investment or third parties'. Securities and
Exchange Commission v. Glenn W. Turner Enterprises, Inc.,

474 F.2d at 482 n. 7 (9th Cir.), cert. denied, 414 U.S. 821,
94 S.Ct. 117, 38 L.Ed2d 53 (1973). Thus, the Ninith Circuit
appears to acquire merely that there be a 'direct relation
between the success or failure of the promoter and that of
his investors'. Mordaunt v. Incomoco, 686 F.2d at 817



(9th Cir. 1982), cert. denied, 469 U.S. 1115, 105 s.Ct. 801,
83 L.Ed.2d 793 (1985). However, absent such direct relation,
the Ninith Circuit will not find 'vertical commonality'.

See Meyer v. Thomas & McKinnon Anchincloss Kohlmeyer, Inc.,
868 F.2d 818, 819 (9th Cir. 1982) (No "vertical commonality"
in situations where '"the promoter continued to profit through
commissions even as the account lost money Fand], had the
account been successful, the promoter would not necessarily
have shared the benefits because [the investor] could elect
to withdraw profits as they accrued".), cert. denied,

460 U.S. 1023, 103 S.Ct. 1275, 75 L.Ed2d 595 (1983); Brodt v.
Bache & Co., 595 F.2d 459, 461 (9th Cir. 1978) ("Vertical
commonality" does not exist where the brokerage house for

a discretionary commodities trading account ''could reap

large commissions for itself and be characterized as successful,
while the individual accounts could be wiped out'".)"

"A broader definition of 'vertical commonality' seems to have
been articulated by the Fifth Circuit which has held that the
'requisite commonality is evidenced by the fact that the
fortunes of all investors are inextricably tied to the
efficacy of the [promoter's efforts]'. Securities and Exchange
Commission v. Continental Commodities, 497 F.2d 516, 522

(5th Cir. 1974) (quoting Securities and Exchange Commission

v. Koscot Interplanetary, Inc., 497 F.2d 473, 479 (5th Cir. 1974).
Thus, rather than requiring a tie between the fortunes of
investors and the fortunes of the promotersm as is necessitated
under the restricted definition of 'vertical commonality',

the broader definition merely requires a link between the
fortunes of the investors and the efforts of the promoters.
Judge Robert J. Ward of this Court [U.S.D.C. S.D. (NY)] has
noted that the application of this broader definition of
'vertical commonality' essentially eliminates the 'common
enterprise' prong of the Howey Test because the only inquiry
required is whether the success or failure of the investment

is dependent upon the promoter's efforts - i.e. the third

prong of the Howey Test. Savino v. E.F. Hutton & Co., Inc.,

507 F.Supp. 1225, 1237-1238 n. 11 (S.D.N.Y. 1981). Because,

as a practical matter, the broad definition of 'vertical
commonality' renders the second element of the Howey Test
meaningless, I must reject it as untenable. I fully concur

with Judge Judge ward's observation that '[a]ssuming that the
courts have been correct on fastening onto Howey's 'common
enterprise' language as an independent component of the

Test for the existance of an investment contract, the Court

has little doubt that the broad version of vertical commonality

is inconsistant with Howey".

"The cases with have addressed this issue in the Southern
District are divided on whether 'horizontal commonality'
or 'vertical commonality' is required, compare Darrell v.
Goodson [1979-80] Fed.Sec.L.Rep. (CCH) 97,349 at 97.325
(S.D.N.Y. 1980) ("horizontal commonality" or a "pooling of
the monies of various investors ... [is] necessary to the
existence of a 'common enterprise'") with Savino v. E.F.

Hutton & Co., Inc., 507 F'$UEP' at 1238 ("a common enterprise
should be found to exist within the meaning of Howey where



is vertical commonality ..."); additiomally, those courts
which have approved of the 'vertical commonality' approach
are split 2s to whether narrow or broad definition should

te applied, ccmpare Savino v. E.F. Hutton & Co., Inc.,

507 F.Supp. at 1238 n. 11 ('the Court has little doubt that

the broad version of vertical commonality is inconsistant

with Howey') with Troyer v. Karcagi, 476 F.supp. 1142, 1147-
1148 (S.D.N.Y. 1979) (discretionary securities trading accounts
which satisfy only the broad definition of vertical commonality

held "sufficient to satisfy the common enterprise compoenent
of the Howey Test'".)"

In Silverstein v. Merrill Lynch, 618 F.Supp. 436 (U.S.D.C.
S.D. [NY] 1985), Honorable Southern District Court Judge Whitman

of New York, opined:

"A second approach toward finding a common enterprise
focusses on the relationship between the investor and the
broker. This perspective has been dubbed 'vertical

- commonality' and has been interpreted both broadly and

narrowly."

"A variety of cases, including some from our own district,
have applied a 'broad' vertical commonality test to facts
not too dissimilar from those before us and have concluded
that a common enterprise could be found. See, e.g., S.E.C.
v. Continental Commodities Corp. (5th Cir. 1974) 497 F.2d
516; Troyer v. Karcagi, (S.D.N.Y. 1979) 479 F.Supp. 1142
(discretionary trading account is investment contract);
Johnson v. Arthur, Espey, Shearson, Hammill & Co. (S.D.N.Y.
1972) 341 F.Supp. 764; Berman v. Orimex Trading, Inc.
(S.D.N.Y. 1968) 291 F.Supp. 701 (test satisfied by
promoter's statement that it would make all investment
decisions and could earn profit for investor); Matheu v.
Renolds & Co. (S.D.N.Y. 1967) 282 F.Supp. 423 (discretionary
account is investment contract). Other courts, applying a
'narrow' standard, have rejected a finding of common
enterprise on facts similar to those before us. See, e.g.,
Mordaunt v. Insomco (9th Cir. 1982) 686 F.2d 815, cert.
denied (1985) 469 U.S. 1115, 105 S.Ct. 801, 83 L.Ed.2d 793;
Kelsaw v. Union Pacific Railroad Co. (9th Cir. 1982) 686
F.2d 819; Brodt v. Bache (9th Cir. 1979) 595 F.2d 459; see
also Savino v. E.F. Hutton (S.D.N.Y. 1981) 507 F.Supp. 1225
(rejecting '"broad" approach); Mechigian v. Art Capitol Corp.
(S.D.N.Y. 1985) 612 F.Supp. 1421 (rejecting ''broad"
approach)."



In Kaplan v. Shapiro, 655 F.Supp. 336 (U.S.D.C. S.D. [NY]
1987), Honorable Southern District Court Judge Kram of New York,

opined:

"There is a split among those courts that have applied the
vertical commonality approach. The more restrictive
approach, which was first enunciated by the Ninth Circuit,
holds that vertical commonality exists where 'the fortunes
of the investor are interwoven with and dependent upon the
efforts and success of those seeking the investment or third
parties.' SEC v. Glenn W. Turner Enterprises, Inc., 474 F.2d
476, 482 n. 7 (9th Cir.), cert. denied, 414 U.s. 821, 94
S.Ct. 117, 38 L.Ed.2d 53 (1973). The Ninth Circuit requires
merely that there be a 'direct relation between the success
or failure of the promoter and that of his investors.'
Mordaunt v. Incomco, 686 F.2d 815, 817 (9th Cir. 1982)
(emphasis added), cert. denied, 469 U.S. 1115, 105 S.Ct,
801, 83 L.Ed.2d 793 (1985). However, absent such direct
relationship, vertical commonality will not be held to
exist. Mechigian v. Art Capital Corp., 612 F.Supp. 1421,

1426 (S.D.N.Y. 1985)."

"The Fifth Circuit has articulated a broader interpretation
of the vertical commonality approach and held that 'the
requisite commonality is evidenced by the fact that the
fortunes of all investors are inextricably tied to the
efficacy of the [promoter's efforts].' SEC v. Koscot
Interplanetary, Inc., 497 F.2d 473, 479 (5th Cir. 1974).
Rather than requiring tie between the fortunes of the
investors and the fortunes of the promoters, as is
necessitated under the restrictive approach to vertical
commonality, the broader definition merely requires a link
between the fortunes of the investors and the efforts of the
promoters. Mechigian v. Art Capital Corp., 612 F.Supp. at
1426. Application of the Fifth Circuit's broader definition
of vertical commonality essentially eliminates the 'common
enterprise' prong of the Howey Test because the only inquiry
required becomes whether the success or failure of the
investment is dependent upon the promoter's efforts, which
is also the third prong of the Howey Test. Savino v. E.F.
Hutton & Co., Inc., 507 F.,Supp. 1225, 1237-38 n. 11
(S.D.N.Y. 1981)."

"At least two different District Courts in this Circuit have
rejected the broad definition of vertical commonality
espoused by the Fifth Circuit on the ground that, if the
common enterprise component is indeed a full fledged prong
of the Howey Test, it must be given some content distinct
from Howey's third prong. See Mechigian v. Art Capital
Corp., 612 F.Supp. at 1426; Savino v. E,F. Hutton & Co.,
Inc., 507 F.Supp. at 1237-1238 n. 11 (dictum). This Court
[U.S.D.C. S.D. (NY)] agrees and rejects the broad definition
of vertical commonality because it negates one of the three

prongs of ‘the Howey test."



"The Second Circuit has not decided which approach to

whether both approaches - should be employed by courts.
within its Circuit. And, District Court cases confronting

the issue within this Circuit have reached varied results.
Compare, e.g., Troyer v. Karcagi, 476 F.Supp. 1142 (S.D.N.Y.
1981) (broad vertical commonality), Savino v. E.F. Hutton &
Co., Inc., 507 F.Supp. 1225 (S.D.N.Y. 1981) (restrictive
vertical commonalit'g and Darrell v. Goodson, [1979-1980]
Fed.Sec.L.Rep. (ccHY 97,349 (S.D.N.Y. 1980) (horizontal

commonality)."

"Under the Ninth Circuit's restrictive vertical commonality
approach, however, a common enterprise may be held to exist
within the meaning of Howey where there is a one-to-one
relationship between the investor and the investment manager
and the profits and losses of the two parties are somehow
interdependent. Savino v. E.F. Hutton & Co., Inc., 507
F.Supp. at 1238; Brodt v. Bache & Co., 595 F.2d 459, 461
(9th Cir. 1978) (vertical commonality held not to exist
where '"the success or failure of [the investment manager]
does not correlate with individual investor profit or
loss"); SEC v. Glenn W. Turner Enterprises, Inc., 474 F.2d
at 482 n. 7 (vertical commonality held to exist where the
financial arrangement if 'one in which the fortunes of the
investor are interwoven with and dependent upon the efforts
and success of those seeking the investment"?."

"It is important consideration that this one-to-one vertical
investment relationship must involve an interdependence of
both profits and losses of the investment. See Mechigian v.
Art Capital Corp., 612 F.Supp. at 1426. This issue typically
arises within the context of a broker who can still reap the
benefits of commissions and be characterized as successful
while the individual accounts are wiped out by losses. In
that situation, vertical commonality does not exist because
there is no interdependence of both profits and losses.
Mardaunt v. Incomco, 686 F.2d at 817; Brodt v. Bache & Co.,
595 F.2d 459, 461 (9th Cir. 1978)."

In Hart v. Pulte Homes, 735 F.2d 1001 (U.S.C.A. 6 cir. [MI]
1984), Honorable Senior Circuit Judge Bailey Brown of the United

States Court of Appeals, Sixth Circuit, opined:

"Relying on Union Planters National Bank v. Commercial
Credit Business Loans, Inc., 651 F.2d 1174 (6th Cir. 1981),
cert. denied, 454 U.S. 1124, 102 S.Ct. 972, 71 L.Ed.2d 111
(1981), the district court held that commonality requires a
pooling of funds among investoxs, i.e. 'horizontal' as
distinguished from 'vertical' commonality. The district
court found nothing in the pleadings supporting the _
plaintiff's claim that such as common enterprise existed.
The court found that the '"defendant's nowhere promised to
plaintiffs that the defendants would develop these

subdivisions successfully [identical to JCR LLC -
BUYER/OWNER real estate transaction in case at bar]."



in Dewit v. Firstar, 904 F.Supp. 1476 (U.S.D.C. [IA] 1995),

Honorable District Court Judgze Bennett, opined:

"Broad vertical commonality for purposes of determining
whether financial arrangement involves 'security' for
purposes of federal securities laws, arises when fortunes of
investors are linked to effort of promoter, and 'strict
vertical commonality' is involved when fortunes of investors
are tied to fortunes of promoters."

In Pliskin v. Bruno, 838 F.Supp. 658 (U.S.D.C. [ME] 1993),
Honorable District Court Chief Judge Gene Carter opined:

"To establish a transaction is 'investment contract' to
which state and federal securities laws apply, plaintiff's
must show investment in common enterprise with profits
generated solely from efforts of third party ."

"Narrow vertical commonality analysis for determining
whether parties have invested in 'common enterprise’
establishing that transaction is 'investment contract', to
which state and federal securities laws apply, finds 'common
enterprise' when investment manager's fortunes rise and fall
with those of investor."

In Lavery v. Kearns, 792 F.Supp. 847 (U.S.D.C. [ME] 1992),
Honorable District Court Judge Gene Carter opined:

"Two tests for vertical commonality in determining whether
an investment is an investment contract are 'broad vertical
commonality' in which plaintiff must show a link between
investor's fortunes and the promoter's efforts and 'narrow
vertical commonality' which finds a common enterprise when
the investment manager's fortunes fall and rise with those
of the investor."

"The second prong of the Howey Test is more difficult to
apply, in part because the circuit courts of appeal are not
in agreement concerning what is meant by the term 'common
enterprise'. Some courts require 'horizonlal commonality',
i.e., the pooling of assets from two or more investors into
a single investment fund, usually combined with a pro rata
sharing of the profits. Hockling v. Dubois, 839 F.2d 560,
566 (9th Cir. 1988), approved en banc, 885 F.2d 1449, 1459
(9th Cir. 1989). Other courts require that there be
'vertical commonality', which focuses not on whether there
is an enterprise common to the aggregate of investors, but
rather on whether there is a venture common to the dyad of
the promoter and the investor."



"The are two tests for vertical commonality, however. To
establish so-called 'broad vertical commonality', a
plaintiff must show merely a link between the investor's
fortunes and the promoter's efforts. SEC v. Koscot
Interplanetary, Inc., 497 F.2d 473 (5th Cir. 1974). Another
test for 'narrow commonality', which is a compromise
approach between requiring horizontal commonality and broad
vertical commonality, finds a common enterprise when the
investment manager's fortunes rise and fall with those of
the investor. Savino v. E.F. Hutton & Co., 507 F.Supp. 1225,
1237 (S.D.N.Y. 1981); SEC v. Glenn Turner Enterprises, Inc.,
474 F.2d 476 (9th Cir. 1973)."

"In Xaphes v. Merrill Lynch, Pierce, Fenner & Smith, Inc.,
597 F.Supp. 213, 216 (D.Me 1984), this Court, agreeing with
a number of other district courts in this circuit, noted
that the test for broad vertical commonality was the
functional equivalent of the third Howey test, that the
investor is led to expect profits solely from the efforts of
the promoter. See, id.' Holtzman v. Proctor, Cook & Co., 528
F.Supp. 9, 16, (D.Mass. 1981) (McNaught, J.s Therefore,
this Court as well as the others rejected the broader view
of vertical commonality since it is essentially eliminates
the common enterprise element of the Howey Test."

"The court of Appeals for the First Circuit, like the United
States Supreme Court, has not yet spoken on what the
appropriate test for a common enterprise under Howey should
be. Most of the District Courts in this circuit have
required narrow vertical commonality for a finding of common
enterprise. See Sampson v. Invest America, Inc., 754 F.Supp.
928, 933 (D.Mass. 1990). The most recent case addressing the
horizontal commonality requirement in the context of a land
sales and development project, without extensive discussion
of the other standards. Rodriguez v. Banco Central, 777
F.Supp. 1043, 1057 (D.P.R. 1991)."

""The agency-like sales agreement does not give rise to a
vertical common enterprise any more than does the commission
sales relationship of a stockbroker with his client. See
Xaphes, 597 F.Supp. at 216. Plainly the person or company
receiving the commission can make a profit while the person
for whom he is making the transactions incurs a loss."



A
THE COURT SHOﬁ}D D1 ;ISS THE ORDER INSTITUTING PROCEEDINGS (“OI?“)
CROUNDED UPON THE DOCTRINE OF "UNCLEAN HANDS"

The Doetrinme of "uncleam hands” is ingrained in the Americen
legal systeam, whicsh "rightfully closes the doors of a court to ome
tainted with bad faith relaotive to the matter it seeks eelief™. In
the casa at bar, Respomndent, rospeetfully submits to the Courtg
that “members of the Commission” and Respondent’s clients
("CLIENRTS"), have "unclean hands™, groundaed upon aidimg, abetting
and committing fruad, tax evasion and parjury against tha People
of tha Unitad States of Ameriea as well as violatioms of 17 C.F.R.
§200,54 end §200.55. In fact, upen pacsonal information and
belief, tho United States Department of Justice is allegedly
iovestigating SPILLANE, JANGHORBANI, THOMPSON, STAVRIDES and RWON
as well as tho United States Interaal Revonue Service, Wew Yorek
State and Indiana State Departments of Taxation, are allegedly
investigating Respondent's CLIENTS for fraud, taz cvasiea, and
pecjury (i.e. signing a false tax retusm).

FACTS OF THE CASE AT BAR

In 2009, the SEC commeneed am investigation of Respondent, dY
issuing and seeving a Subpoena Duces Tecum ("SUBPOENA™) demanding
that the Raesepondent produce copies of all business records,
comnencing from 2003, when he entered the securities iadustey. The
SUBPOBNA, Rcaependent belisves was 4ssued dy and/or with the
knowledge of Maegaret Spillame ("SPILLARE"), was in bad faith and
overly burdensome to . Respondent, foreing him to produce
“approximetely 90,000 pages of doocuments (or approximataly 30
banker’s boxes)" as stated by the SEC's Division of Enforcecament
("DOE") Seanior Trial Counaal, Alezander Janghorbani
("JAHGHORBANI") im his May 19, 2016 lottes, vhich the Couct has a
copy thoreof.



Based upon informetion, Respondent believes, the SEC (i.e.
SPILLANE aand/or another SEC employea) and the United Statas
Dspartment of Justise ("DOJ"), peeformed a thorough inves&igation
and communicated with a numbar of Respondent‘'s CLIEBNTS: Albert
and/or Blla Abney ("ABNEY"), Toodocia and/or Edilbarto Santos
("SANTOS"), Sandra and/or Orvilie Schmidt ("SCHMIDT"), Dean
DelPectc (“DELPRETE"), Afaal Sheikh ("SHEIKH"), Saveric Saverinoo
("SAVERINO"), Magyann Chernovsky ("CHERNOVSRY"), Pateiek and/ov
Bridgette and/or Patrick Jr. WMitchell ("MITCHELL"), Preaton
Teeiber (“TREIBRER"), and Nancy and/or Gilbert Stemey {"STAMBY").
After extensive investigations of Respendant, by both the SEC end
DOJ, and neither Department of the United States of Amegica found
any wrongdoing by Raspondent.

In addition, upon infermetion, Respoudent believes, that at
least ona(l) "member of the Commission [cmployeec(a)]” of the DOR
also communicated with at least one cmployee of the United States
Department of Juastice ("DOJ”) and at least one caployece of the
Financial Industey BRegulatory Autherity ("FINRA"), who Rospondent
believes 13 Craig Thompson ("THOMPSOR™) and at least one employce
of the Suffolk County District Attorney’s Office, who Respondent
boliaves 48 Thalia Stravides ("STRAVIDES") and/or Lucie Kwon
("gwoN"),

Upcn 4infezmation provided to Respondent, he believes the
following:

1. SPILLANE amd JARGHORBARI have full knewvledge that the CLIEWTS,
vith the oexcception of CHERROVSKY, heoreinafter rcferced to as
“1031 EXCHAHGERS", each s3ld at lgast one(l) piecee of ceal sstate
("Relinquishad Preperty: "RLP") and defarred both fedezal and
atate taxes by implementing 28 C.P.R. §1031, mocec commonly hkmown
as & 1031 EXCHANGE".



2. SPILLANE and JANGHORBANI have full knowledge that the CLIENTS
individually signed their respective Purchase Agreomeant (“PA":
BEHIBIT C), Tonant-In-Common Agraement ("TICA“: EXHIBIT J), Pewer
of Attorney (“POA": EXHIBIT D), ard Dual Representation Agrecment
(“DRA": EXHIBIT E) in Respondent's presemce (i.e. except Sendea
Schmide, "SCHMIDT®, who signed im presence on an Indiana Notary),
in CLIERT'S pseresonal or ocogporate capacity te buy the PROPERTY
from John Clime Reservoir LLC ("JCR LLC"),

3. SPILLANE and JARNGHORBANI have full haowledge that Catherine
Quinn-Nolan Beq. ("NOLAN") repregented the CLIENTS and STAMEYS
(i.e. Nancy end Gilbert Stamey™) at the ceal ecstate closing, based
upsn tha authority bestowed upon NOLAR by the POAs and DRAs,
vhereat, NOLAN orecutad deads (EXHIBITS F and G) transfereing
gitle (i.e. ownceship) from the STAMEYS to the CLIENTS, via their
individual Limited Liadbilicy Companiee ("LLC": ERHIBIT H), that
vere eetablished by WOLAR on CLIENT'S behalf, for the purpose of
encapsulating liability therein (EXHIBIT B).

4. SPILLANE and JANGHORBARI have full knowledge that the CLIERTS
filed both federel and state tax returms, statimg thercom, that
the CLIEHTS oun the eeal estate located on Delight Read, Lawndale,
8C (“PROPERTY").

S. SPILLANE ond JANGHORBANI have full knowledge that the CLIENTS,
encluding CHEREOVSKY, hereinafter rgoferged to 88 “1031
EXCHANGERS®, {mplemented tex deferraed exchanges, pursuant to 28
C.P.R., 81031 (®3031 EXCHANGE") for the purpose of deferrimg both
Fadeoral and State tax on the sale of their individual Relinquished

Peoperties ("RLPV).

6. SPILLARE and JARGHORBANI have full kmowledge that the 1031

EXCHANGERS authorized thaeir respeective attoraey‘s at the eclosinmg
(i.e. sale) of their RLP to send the funds (PRLP FURDS®) to a

Qualified Intesmediary ("QI®), in eonformance of 28 C.F.R. §1031.



7. SPILLANE and JANGHORBANI bhave full knovledge that the QI
utiliasd by ABNEY, SANTOS, SCHMIDT, DELPRETE, SHEIKH, SAVERINO and

MITCHELL was First Hatiomal Qualifiod Intermediaey Corp. {("FEQI
CLIENTS")

8. SPILLANE and JANGHORBANI have full Lknoviedge that PFNQI was
solely owned amd solely operated by Donna White, Reapoundent's high
school sweetheart and wife.

9. SPILLANE and JANGHORBANI have full konowledge that 1031
EXCHANGERS, cach executed documents such ass 43 Day Notice aad
Replacemant Property ("RPP") Agreccmaent, with PNQI or amother QI
(i.e. TREIBER) listing the PROPERTY as the 1031 EXCHANGER'S RPP ia
conformity of 28 C.F.R. §1031.

10. SPILLARE and JAHNGHORBAWI have full hkoowledge that the 1031
EXCHARGERS granted authorization to tramsfer their RLP FUNDS, held
by FNQI or QI, te NOLAN to be utilized at closing to purchase the
PROPERTY.

ii. SPILLANE and JARGHORBANI have full kmowledge that CHERNOVSKY,
personally wzots and signed four(4) checks from her company, that
vere held by KNOLAR, to be distributed at closing when CHERNOVSRY
geceived a deesded (EXHIBITS P and G) ownership imtoraest in the
PROPERTY, via her company’s ownad LLC (EXHIBIT H).

12. SPILLANE and JANGHORBANI have full knowledge that real estate
comnissions paid to Respondent's company(ies) were paid by
ggller(s) mot CLIENTS and after closing, at vhich CLIERTS received
dseded (EXHIBITS F end G) to their recpective LLC (EXHIBIT H), the
BLP FUNDS ne lomger belongad to the CLIERTS (ERHIBIT B).

13. SPILLARE amd JANGHORBANI have full knowledge that Raspondent
did pot utilize any of the RLP FUNDS before o afgor closing for
his personal use, as cevideneed by sworn statements in affidavits
end during the criminal trial testimemy, by Christiaas Lusak, the

prosccutor's witness (EXHIBIT B).



14, SPILLANE and JANGHORBANI have full knowledge that the 1031
EXCHANGERS, filed both federal and state tax returns in numerous
sequential years, commencing in 2008, stating thereon (Schedulaes C
and D as well as Form 8824) under the penalty of perjury, that the
CLIENTS own the real estate located on Dalight Road, Lawndale, NC
(i.e. PROPERTY).

15, SPILLANE and JANGHORBANI have full knowledge that CHERNOVSKY
executed numerous sequential Federal and New York State tax
returns, commencing in 2008, under the penalty of perjury, listing
the PROPERTY ownad by CHERNOVSKY'S company.

16, SPILLANE and JANGHORBANI have full knowledge that tha 1031
EXCHANGERS utilized the PROPERTY as their Replacement Property
("RPP") for their individual 1031 EXCHANGES.

17. SPILLANE and JANGHORBANI have full knowledge, bestowed upen
them by STAVRIDES and/or KWON, that the deeds relating to the
PROPERTY, that were prepared, executed (i.e., Power of Attormey),
and filed by CLIENT'S attorney, Catherine Quinn-Nolan Esq.
("NOLAN"'), are allegedly invalid, pursuant to STAVRIDES’ and
KHOR'S theory of Respondent's Grand Larceny and Scheme to Defraud
("THEORY"), and thereby, the 1031 EXCHANGER'S 1031 EXCHANGES are
allegedly, concurrently, invalid in accord with the THEORY.

i8. SPILLANE and JANGHORBANI have full knowledge that if
Respondent is truly sguilty of Grand Larceny and Scheme to Defraud,
the deeds must be invalid.

19. SPILLANE and JANGHORBANI have full knowledge that if the deeds
of the PROPERTY are invalid, the 1031 EXCHANGERS are required to
file amended federal and state tax returns as well as pay, taxes,
penalties and interest on the sale of their RLP, accordingly.



20. SPILLANE and JANGHORBAN! have full kaovledga that CLIENTS,
including 1031 ERCHANGERS, did not amend their federal and/or
state tax retucrns, to data, in eccord with iavalid PROPERTY doeds,
and therafore, CLIFNTS either own tha PROPERTY (i.e. mo tax
amended returns, tanes, penalties and interest required) or
CLIESGTS kaowingly, willfully and intentionally ecomuitted both
federal and stats frauvd,; tax evasios and perjucy.

31 .5PILLARE and JANCHORBANT hava full knowledge that Respondent
vas licemsed by tha New York State Departaments of Real Estats aad
Acgountaacy, to teach federal and state ter lav as well as cesl
estata lav to professionals such as tex attormeys, Certified
Public Accountants (CPA"), accountants, real cestate professionals,
and New York licensad resl eéstate brokers and agents.

22, SPILLARE and JANGHORBANI have full kaowladge that Raespoadent
is regarded by his pesrs as being one of the leading experts in
the Unitaed States on the subject matters of 1031 ZACHANGES and
Tenant-1n-Common {"TIC") property ownarship becausa respondant has
gpokon at hundreds of real eatate conventions and seminars as well
as published oumerous papers on the subjact matters, of which,
numcrous lav schools utilize some of Regpondent‘'s published pepers
to taach their law students about the subjeast mattecs.

23. SPILLANE and JANGHORBAWNI have full kmoulgdge that Respondeat's
haes stated oa nusscous pleadings, that 1im Raespondent's
professionmal opinion, based upom, full kpouvledge of 1031
EXCHANGER'S cost basis of their RLP and sales price of their BLP
rolated to thair individual 1031 EXCHAXGES, the CLIBRTS would owe
in aexcess of $4,000,000 in combianed faderal and state taxes,
penaltics and interest as wall as aubject to both federal and
state criminal charges, besed upon feaud, tax evasion and perjury.

24. SPILLAKE and JANGHORBANI have personal kaowledge that SAVERINO
intentionally, knowingly and willfully fraudulently listed, on ihis
company's (i.e. Homaport Ime.) the purchase priece of the PROPERTY
as §$900,000 rathar than $150,000 to daceive the United States
Internal Revenue Service and the New York State Depactment of
Taxation,



25. SPILLARE and JANGHORBANI have £full knewledge that STAMEY
purchased DELPRETE'S Tenant-In-Common (“TIC") ownership interest
in "Summit"” property sold by Sponsor, American Investment Exchange
(“AIE"), located in Charlotte, RC, in 2009 and SUMMIT property wes
sold in or about 2013, howevar, DELPRETE took the monoy from AlE
from the sale of the SUMMIT depriving STAMEY therefrom, thersby,
DELPRETE ecoammitted Grand Larecny in the approximata amount of

$200,000.

26, SPILLARE and JANGHORBANI have full knowledge that, based upon
theie personal kaowladge of the fore-described CLIENT'S fraud, tax
evasien and perjury, os well as DELPRETE'S Crand Larceny, and nog
furnishing this information to the proper authorities, SPILLARE
aad JANGHORBANI, acting ac “members of Commission", have ailded and
abetted the CLIENT'S crimes 28 well as violated 17 C.F.R. §200.34
and §200.53S.

28. Respondont submits to the Court that the OIP should be
dismissed pursuant to the doctrime of “unclean hands™ grounded
upen dad faith, improper  behavier, fraud, deceit and
unconscionably by SPILLANE, JANGHORBAWI, SAVERIRO snd DELPRETE.



CLAIMANTS ABE BARRED PROM @BEE?ITIQG
BY A JUBGNENT OF FPORFEITURE AGAINST RESPOWDENT

1. In 2010, Saveeie Saverins (“SAVERING") aud Maryeanm Checnoveky
("CHERMOVSKY"), vhose asoeclated cempanies wepe Buyers of ceel
cotate located em Dolight Reed, Lavadale, 8C ("PROPERTY"), cought
eo 90l their deeded (EXMIBITS F ond 6) Tonment-In-Common (“TIC").
ovnccship iestorests im the PROPERTY back to Seller, Jeoha Clime
Reseevoir LLC (“JCR LLE"), a Delawece Limiced Liabiligy Company,
that Respendeat, Paul White ("WHITE"), is managiamg nemdax.

3. Commemsimg ia 20ii, Suffollk Couaty Polise ﬁepam&@aaa ("sCPD”)
Dotoetive Kenmoth Ripp ("RIPP"), whe works im the idemtity ertmes
divisien of the SCPD and knous lictle abowt roal estate, othes
than beiag personally forelesed upon for a prepsrty RIPP puschased
on Groealaws 80@8, Huntingten, NY, communigataed vith a rcelative of
SAVEREIRNO, uvho {is a lav enforeosant professional, end AIPP
sozmoncad an lovestigaties of WHITE and his associated scoupanios.

3. Com@@q@ing.:in 2011, RIPP poroonally met with SAVERINO and
Haryonm Choraovoky (“CHERROVSKY"), President of Litle Sheltes
Aaimal Adoptfioa Cemter Iac.. ‘

4. RIPP coeczced SAVERINO and CHERBOVEKY, by mahing false presises
te forea WHITE (ieao JCR LLC) to zopucchasimg the PROPERTY baak
feem them, inko fuzalohing upteue statements (EXHIBIT ©), for the
sele pucpooe of having WHITE arvested on July 11, 2041 (EXHIBIT
?), for a crime that WHITE did pot commit. :



3. Thexaafter, at lecaot onc aumployee of the Buffolk County
Dickeict Ateoemay’o OFfFfiee ("SCDA”) contacted WHITE's atternmoy,
Ragdy Zelin Boq. (“ZELIN™) and coocreively effered o drop the
ceininal cherges aad Bet seek a Gremd Juey indictumesat agaimst
WHETE, if JCR LLC cepupchascd the PROPERTY bask from SAVERINO and

CHERNOVSRY .

6. BIPP wutilized SAVERINO's aond CHERNOVSRY's umoverm untrue
atatements (ERBIBIT U) ¢o illegally obtein o ocereh wareant by o

Suffelk County Judge (“JUBGE™).

7. Upon an intensive Llavestigation of the JODER, UHITE discovaered
thet the JUDGE wvas met preocnt im hio ocsust, at the time the
seareh wargant was oresuted, and the JUDCE did not roseive a eopy
of the sooreh warrart oapplication, affidavit {a suppore, oF
cuhidbies before the JUDGK's low elepk, gtamped the JUBGR's
slignaturc on the scarch warerant, in the JUDGR's abserce.

8. Upen intemsive lanvestigation, infecmatien and belief, the JUDGE
naver porsenally reoviewed the ccarch wareant, affidavit ic support
or orhibits attoched thorete before thae JUDEGE’s law elerk stamped
the JUDGR's signaeture on the seareh warrant.

9. Upon oxteasive favootigation, information and beliof, the JUBGR
fe & pozsonsl osquaintance of RIPP, having knewrn esch ofher
seelally during their eoscomitont “hanginmg ocut® at the leecal f£ire
houwse mear thelr residenca.

10. Upon intoemsive invastigeticn, Iinformatiom and belief, the
JUDCR ic estramged froam his wife, residing in the lewor portiom of
thelr house, and freguently "heage out™ at the local fire house
with RIPP and otherg.



11, Coamencing im 2011 threugh 2014, RIPP amd at lcast one other
eaployee of the SCDA, 1iaeluding, but not limited to, Thalia
Stavcides (“STAVRIDES") met with SAVERIBO, CHERNOVSKY, Albezt
and/oz Ella Abney (“ABNEY"), Afsal Sheitth ("SHEIXH"), Dean
DelPreta ("DELPRETE™), Saadra Schmidt A/K/A Sandrca ¥, Schaidt
A/K/A Sendrga HYeoger Schaide (SCHMIDT"), Teodosia and Edilbacto
Saatos {'SANTOS"), aed Patrick Hitchell Se¢. and/or Brigtette
Mitehall aud/or Patrick Mitenall Jr. ("MITCHELL"), hereinafter
refarced to as the "CLATMAINTS", coeerced and coached CLAIMANTS
into got being truthful and camdid, Juring Bheir testimony at tha
erimiaal cagse Grand Jucy aod subosequent teiel, by gtating thot the
CLALNANTS “did mot rvemesber' and/or "d4id nee¢ caecall’ aizning their
pespactive Pucchase Agrewment ( 'PA"t LXHMIBIT C), Tenant-In-Common
Agreament ('TICA”: EX41B8IT K), Power of Attorney ("POA™: EXHIBIT
B), and Dual Representation Agreement DRA”: EXHIBIT R},
herainafter referred to as tana 'DOCUMENTS", foe the purpose of
falsely alluding, thav tne CLAIMANTS did not own the PROPERTY.

12. Ia tuect, WHITE states herein, veiag duly swern, uader the
penalty of pegjucy, thet WHITE perscnally witmeesed all CLAIMANTS
sign the DOCUNENTS, in bis preseace, other tham SCHMIDT.

13. At toe time, the CLAIMANTS sigaed tae DOCUMENTS, WHITE was a
licsused New York S$tage Notary, ond persenally netarized the
CLAIMANTS signaturas on at 1lzask one of the DOCUMERTS and signed
other DOCUMENIS, on bohalf of JCR LLC, as managing mcembar, with
the exception of SCHMIDT, whom WHITE melled an origlnel set of the
BOCUMENTS thegeto, 3CHMIDT sgigoed same and called back ghe
original sligned DOCUMERTS to WHITE, a8 well as SCHMIDY
communicated uad presented precf €6 Domnas White ("D.WHITE"), owmer
of First Natiomal Qualified Iutermediary Corporatien ("FPNQL'), whe
no8arized SCHMIDYT's sigunature, on at least oma paper asseciated
vith SCHNIDT'e purchase of &ha PROPERTY.



14. In addigion, esch CLAIMART signed, uader the penalty of
perjury asnd filed their persomal and/oc company Foderal and Stata
tarn cvetyens (“TAX RETURNS": EXHIRIT J), stating that cach CLAINANT
ounad the PROPERTY.

15. The CLAIMANTS® satements aand testimocuy furnished to RIPP,
STAVRIDES, Grand Jucy aad at WHITE'S teisl io his criminal ease,
Indictment HNumber 2710-2012 ("CRIMTIAAL Cﬁéﬁ"), vare hknowingly
false, vcesulting in UHITE's arrest (EXHIBIT V) aend usjust
conviction for a ¢eime that he truly did not commit.

16, On or about Septeaber, 2012, STAVRIDES aad assistaat SCDA
Lucie HXwon ("KWON"), who wocks Lm the save office building us
STAVRIDES, co-corepired {n a pre-meditated plot, to constructively
prevant WHITE fror enarsising his right go testify bafora the
Grand Jury, by unethically and inmnorally, perforwinz the following
asty:

A, KYON commenced a civil action ladex Numbes 29681-2012 {“CIVIL
CASEY) 309 concuerently wuislesd Honorsble Suprens Court Justicae
Elizabeth H. ¢Emercom into axseuting an Attachamant Ordar, on
Septemhar 25, 2012 (VATTACHMENT ORDERY: EXHIBIT V), seizing all ot
WHITE's and other Aefendant’s sssets and fumds, for the primacy
purpose of crippling WHITE'S daefense iu the CRIMINAL CASE that was
commencad on July 19, 2011 (BYHIRIT V).

R, After RUON cunnlngiy dured Hon., Justice KEmoerson into sigaing
the ATTACHMPRT ORDFR (HXHIRIT V) on Septomber 23, 2012, KWON agatan
sloaveriy deceived Hamarable Supreme Court Juslice Eaily Pinags,
after “judae nhopping” the pelor day and belng refused by Judge
Denise ¥, Molila, weather than Hon., Justica Emerscn, wvhe was
origsimally assigne?d and continuas to da assipned ko the CIVIL
CASE. 1{nte ordering = hearing for the ATTACHMENT ORDER, 1n
Riverhead, ¥Y, on Dateber 22, 2012 (EXHIBIT 2).

C. Simultsunesusly, RHON's co-couspigater, STAVRIDES, who vecks in
the same office with KWON, schedules WHITE'S appearance to testify
at the Geamd Jucy, loceted in Hauppague, NY, also oo Oetobsr 22,
- 2012,



$17. Pzlor 80 Hon. Justice Bmerson ezcculing the ATTACHWENT ORDER,
KON, oa bsohalf of Plaintiff, caccuted aad sorvad a plothora of
Subpeenas Duses Teeum (“SUBPOBEAS") in vioclasllon of Azticle 13 of
tho Now Yook Civil Preocdure Low aad Rules (“CPLRE™), which states
that the SUBPOENAS gust bo judieially osdescd (CPLR §i312-a).

18, The SUBPOENAS HWON czceuled and sorved, wege diveeted 8o one
or aore of the followiarg peveons and/eg ontitiss, comprisiag tho
group: Debbie Clary D/B/A Millensium Mavheting (“CLARY®), Leonapd
Pleteher D/B/A 768 Bagiacering (“FLETCHER”), Beadford Ticwman Esg.
("TIERNAR"), Cothepiss Quisa-Welam Bsq. (“MOLAN®), Alan
Lichtonstein (“LICHTBRSTRIN®), Hudoom City Savisge Bank (“HUDSER
CITV"), TD Baok (“ID BAER"), Bark of Amseiea (“BOA®), Imtegmal
Rovosue Sexviese ("IRS"), and the NHew Yesk State Depaxtment of
Tanaties and FPleansc ("NYBOT").

18, FPurthovmere, RUON illagally utilised hes “subpocns powers™ ase
an officse of the Csugt, iscuimg a2 lease one SUBPOERA to paroons
and/or onticies that ave iccated gutaids of tho Stete of New Verk,
heeeinafter roforved te as “FOREIGN DOWICELEY.

20. The PORBISN DOMICILES comprice & group consiotiag of: CLARY,
FLETCHER, HUDSON CITY, IRS, TD BANE and BOA.

21. Coomencing oboul 2082, STAVRIDES end/or HYON comnonced aa
unathical and iomeral logel otmategy ie viclation of the Vow York
Stato Code of Profogscional €CsnducB and Now York SCele Pomal Law
§219.10, rzogerdimg tampeoriang with Defondant’s witnssoes, by
fatinidating cnd/or threatoning them, sush ghat Shey would net
testify on UEITB'e bohalf at thke trial inm his CRINIVAL CASE.

22, Prior to Prestorn Toeiber (“TABIBER"), Barbara Fiegas
("FIBGAS®), ‘lLouls Rogers ("BOGBRS™), Alss Lichtenstein
("LICHTENGFELR®) and Cothegime Quiom-fiolam Bsq. (“ROLAGY),
testifying at the Grand Juey fu the CRINIHAL CAGE, STAVRIBES,
ecmzunicated and/or posssanally met with each, end utiltedag



cocgotve lotimidaking caskies and/or chroats, ousassafully
sonstructively preventod YHITE's UDITUEESES from tostifylnz, om
beholf of WHITE, a% the Graed Jugy and/cr 2rinl 4u the CRIWINAL
CASE.

23. STAVRIDES impreparly acted in the follewing ways, rogardiag
the WITWRSSES:

A. STAVRIDES d{otercepied TRBIBER asd FIRGAS, poiog to Sheie
testimeny, on bekalf of WHITE, at the Ovand Jusy, foreimg them 89
meet with STAVRIDES in her office, tevimg 26 intinidate them from
tosgifying at the Gmand Jusy, on bohalf of WHITE, and suscessfully
iotinidating them €zom testifying et the erial 4a the CRINMINAL
CASE (EXHIBIT ¥).

B. STAVRIDES fusnished RCGERS with exntremaly ohogt aetico €0
teetify, before tha Grand Jury, om behalf of WHITE, czeating a
scheduling corfliet with ROGERS, who owne eand operates am
extremely lazge compaay, valued ia the hurdreds of nilliome of
dollars. STAVRIDES refused te roschodule ROGERS appoaeranes a8 the
Goerd Jury, even though the Crard Jury was oitting for almost
tuve(2) weeks gffer ROGERS was ocheduled to first appear (EXHIBIY
X)O

C. STAVRIDEE threatemad LICHTENBTEIN, that 4f ke did not testify
epgoinst WHITE, at the Gwapd Jury, STAVRIDES vould indict Riom for
Grand Lorsceny and Scheme to Dafesud, fov neliimg the PROPERTY 8o

SHEIRH.

D. STAVRIDES threostensd NOLAN, that Lf sha 444 aet falsely testify
againat WHITR at thoe Grand Jury and at trial im the CRIMINAL CASE,

STAVRIDES would imdict heor in the CRIMINRAL CASE and have HOLAB
diobaered froz practicing lavw bassuss she pewformed @ veal estate
olosing en the PROPERTY, lceatad in Hewth Carolina, for the
CLAIMARTS and ROLAN 45 ngt licemoed te peactice Lav in the 3tate
of Rorch Cagolima.



24, In additiom, STAVRIDES and/or R¥ON also intimideted amd/ee

' threctemad and/or coastrustively prpovented the following persens

fzon testifying ow WHITE’s behalf at the CRININAL CASE TRIAL:

A. STAVRIDES azvested, ea false chagges, &nd thrsatened Deana
¥hite ("D.WHITE"), that 4if she testified om bohalf of YRITE, she
vould bs prosecued Ffor approrimataly eizhe(8) C Felonies,
careying a aoaeximm cumulative sentonse of 40 to 120 yesws ia
pedgen, for s ceime that she did pet commis. STAVRIDES, allowed
D.WHITE to ples from the afere-montioncd cight(8) C Pelomies to a
vioclation and sealed her veeord, &if she agreed not to testify on
URITE's behalf. RWON elso thrastemed D.WHITR, via agtogney
Caristophor Casoar RBsq., (''CASSAR"), that KWOW was going ¢to
forfeit her hemo 1€ D.YHITE di4 a0l signm o stipulation and pay the
8CDA approximatoly $16,800, in enteztica mouncy (BRHIBIT AA). Beth
D.UHITE and CASSAR, personalily made tha afore-deseribed olatements
to YHIYE, regerding 8the threats asd intimfdotion of D.UHITE., The
Honorable Coust has praevicusly determined (EXMIBIT B), after
thorough geviev of all the oevidemea, thet Daefendants, such ag
D.UHITE, did mes oisappropriste any of CLAINANT'c funda ond,
thogefore, the 916,000 domanded by RWBN is fllegel exrtortien
meney. The Hoonowabla Coust should rocoumond that ZIWOR de charged
ceiminally aund iavestigated by tho Geicvanoe Coamittss fee KWOR'e
illogel, unothical and immowal aet.

B. STAVRIDES {asimidated Haecy and Gildert Stamoy (“SPAMEYS™) not
to sestify on WHITE's bohalf at the CRIMINAL CASE trial. STAVRIDES
. eontinues 20 ty to intimidate the STAMEYS (See BRXUIBIT AB).

€. BTAVRIDBE intimidated Raymond Caliesds, prior R%o his 2estimeny
at the Gepard Jury, ouch that he folt uncenfortable testifying o
PTHITE ‘s behalf at the GRININAL CASE seial.

B, STAVRIDES istinidoged fermer North Corolisam Semateor, Debdio
Clacy (“"CLARY"), from testifying om bhahalf of UHITE at the
CRININAL CASE exial,



E. Upon infosmotion and ballicf, STAVRIDES ingimldated Bradford
Tiornan Rsq. (“TIERNAN™), by threateuning to have TIERNAY indicted
by the Granmd Juey as well as lose his Law license, if he teotifed
on behalf of WHITE at tha CRIMINAL CASE telal.

F. Upoa information and bolief, STAVRIDES intimidated Leomard
Plotehor (“PLETCHER") such that he would not testify ow behalf 22
WHITE at the CRIMINAL CASE tzial.

G. Upon information and beldef, STAVRIDES intimidated Todd Condiff
(“CORDIFF") such that he would sot testify om bashalf of WHITE at
thae CRIMINAL CASE grial.

H. Recently, KWON again went "judge shoppimg"”, is a deeporate last
diteh offort to keap the Dofeandant'’s assete and fuade under
scigure in the CIVIL CASE, even after Nonorxable Justice Rmerson
released 3ame &n the Court’'s May 1, 2014 Order aad Dacision
(BRHIBIT B) s8d the Supreme Cour? Appaellate Division, Sacond
Department, cntered a Vacatur Order on May 27, 2016 (Sce Spota v.
Waite ot al., Slip.Op. 2016 W.Y. Sidp op 74%09(u) (5/27/2016).
KWON cuaningly desaived a neuly appointed acting Supreae Court
Justise iunto signing a sceond Attachmant Ordor (EXHMIBIT AC), om
Juae 7, 20160 (“SECOHD ATTACHMENT ORDER"), ~rather tham
presedurally corzegtly bripmglag tha SRCOND ATTACHMERT ORDER to
Honerable Justice Emerson, tha Suprene Ceurt Justice, who was
orligiosally assigned and remaias prasiding evser the CIVIL CASE.
KWON's ceatinuaed course of missomduct, rogardiag "judge shoeppiang"
is procedurally flawed and violates the Code of Profassional
Condust, grounded upon KWON‘'s uncthical and immeral ect.

I. Upon informaticn amd balizf, between in 2012 theough 2014,
STAVRIDES porsonally met sed {otezviewed Raymend Calionde
("CALIENDO") end LICHTBHSTRIN, at leasst eme tims, pelog to their
Crand Jury eestimeny. CALIEKDO and LICHTENSTRIN provided tho
folloving excacrating cvidense for WHITE, which STAVRIDES

sucpregsed ot the Grpamd Jury procecding awvd {ateatisnally
eoncealed, duciag discovery ia the CRIMINAL CASE, a Constitutiomal

“prady Violatioa"”. The cnoseratiag ovidense i@ 8¢ fellewas



A. Upom 4aformatien and beligf, CALIBEBO staked ¢o STAVRIDES,
peieos 2o his Ceend Jury teotimeny, that the follewing CLAZMANTS
ABREY, BAVERING, DELPRETE, SAHTO8, SHEIRH, emd ME‘E‘C&@LL; vorkad en
the PROPERTY devolopment projest e CALIBWDO’s offieo, on numepous
secasiens, CALIEXNDO is the ovnsr of Act of Poes, aa arehitostuesl
iem lesated lu Babylen, WY, that JCR LLC hired te do all ef the
bulldimg design verk foe the PROPERTY deveolepmobe. CALIENDO's
statomant te the Orand Jusy oF at WHITR's orimingl z@iaip would
have pevealed 8o the Gramd Jury, that tho CLAIMABTS, not osly had
full &@ewleég@ of ovyaczship of the PROPERTY, whieh za@ CLAIMANTS
vere. coached by STAVRIDES te falsaly staete otheswise, duetag_sbaae
testimony at ¢he Gpend Jusy and telel. This wmowly diseeverad
ovidemse, by WHITE, veuld have dieplaycd exorerating ovidemse te
the Geaad Juey pog te indist WHITE end, fuether, exzhibited to the
gzdal juey ia the CRINIRAL ease gof to unjuotly somviet aﬁtfﬂ ﬁ@@
Aé-@@ﬁm@ ghae h@ eeuly did mot ecmmig, :

Bo-npan AQf@mmmEi@n and bolief, LICHTENSTRIE stated to STAVRIDES,
thot ho had possomal knowledge of the PROPERTY cale o SHEIRH and
vas paid a ceamiocsion, via his cempeay, AllDeb Hocketiag LLC, fer
the sele. LICHTBHSTRIN furthes atated te STAVRIDES thag he vas
pozoonally presemt wvhem SHEIRH oigned the Purchaoe AgEecmste
(BRHIBIT C€), Temant-in-Commen Agreement (EXNIBIT ), Powes of
sctesmey (EXHIBIT D), oud Dual Represontatioa Agroscent (EXHIBIT
B). STAVRIDES, kmoulimgly, vwillfully and incemtiomally suprassed
this ozomerating ovidemee feor WHITE, dJduring the GCrand Juey

proceeding as well as falled to previde same te UHITE fer his -

dofense in the CRIMINAL CASE, a Comstitutienmal "Brady Vielation".

25. O July 11, 2014, WHITE wao aseceted oo the faloe eharges and
perponally appeared before the Court ie the CRININAL CASBE
appe@aﬁmaegﬁy sweety-8in(26) times pries te Oateber 4, 2013. ea or
about Auguet 26, 2013, WHITE's a%tazm@y, Randy Zelia @aqo
("BELIN") oubmitted oo applisstliom to the Court, withdeaving fzem
veproscatisg YHITZ in the CRIWINAL CASE, boeause UHITE sould me
longee afford to pay his legal sacvises besouwoce RWON uafeirly



seised 3ll of tho Defeadant’s assets and fumds, utflizing fales
iofozmotien and protenses, im the ATTACHMEWNT ORDER (EXHIBIT Y).
Prior to August 26, 2013, WHITE had made rosegvations te travel
frem How York So Herth Carolina with his clisat, Josha Clemsnza
(“CLEMENZA") in omder to wmeat with Rorth Cazolina Senatogs,
govaznnental offfisisls and other pessens sueh as FLETCHER,
vegarding tha PROPERTY development. WHITE, proceeding Peo Se im
the CRIMINAL CASE, percsonmally called the Judge'’s lav clerk whe
told WHITE &0 writs & lotter te the judge in the CRIWIMAL CASE,
vequaesting the Judge adjorn the oext appesranee, which wase
scheduled for Ostebop 1, 20i3. WHITE wvreefte the lettes, faxed and
matled it to the CRININAL CASE Judge and also sent him a copy of
the reund teip plane tigket, flyinmg from Now York to Hozth
Carolina, poturnimg Ostodber 4, 2013. Unfoztunstaly, due to & aoke
eversight, WHITE oceat a copy of CLEMBRNZA's plame tieket to the
Coust, rather ehan WHITE's owm plane ticket, which was ideatical.
STAVRIDES subpecmasd the alirline recowds and had coples of both
HITE's and CLEMENZA's wound trip plane Bickets. STAVRIDES
intentionally, knowviegly aed wilifully was not candid amd truthful
with the Henorable Ceurt, eoncealing fzom the Court, that
STAVRIDES had a ocopy of both YRITE's aud CLEMENZA's vouad teip
airiine pleae tichkaet rescrvations, that revealed both WHITE's and
CLEMENZA's idontical resesvations. STAVRIDRS appeared ia Couzt, on
Cstobeor 1, 2013, bofore Homorvabla Judge Camache and uateuthfully
stated &0 the Court, that WHITE tried to mislead the Coust by
submitting CLEMENZA's round ezip resepvation, rather thaa WHITR's
ova plane tiaket., STAVRIDES intemtfionslly, kaowlingly end willfully
withheld tho 4informatien, that WHITE’s and CLEMERZA’s eirlime
poscevations wemxe d4dentical. STAVRIDES' cunming wuatruthfulnsoe,
vesulted in the Court issuing a fugitive arvest varrant for WHITE,
who was arrested om Peiday, October 4, 2013 oun the PROPERTY,
loading the car te travel te the alrport to returm back home to
Boew VYeclk, uwaing the zoumd ¢eip plane tiskot. Upon imferzation aad
balief, several days later, while YRITE was imcarcerated in a
Berth Carolima Jail, STAVRIDES paecsencily speke with the Disteies

Attorney (“DA™) in Sholby, NC and told him & plethora of untruths,



coavincing the DA to rocemmend to the lecal judgs te hold WHITE em
$1,000,000 cash bail, che highost 4ia the county's histezy, in ever
100 years of exiotance. Thecoafter, the SCDA, told ths Suffolk
County Judge im the CRIMINAL CASE, amothor plethora of untzuths,
gesuleing in the Suffelk County Judge oetiing am uarecasemablo
unatainable bail of $3,000,000 on WHITE, in visolatien of his
Bighth Ameandrmsnt right protectad by the Censtitution of the United
8eates of Ameriea.

26. Lastly, the most egregious “umclcan hands” exzhibited by
8TAVRIDES apd RYON, edvorvsely asffeatad their ewn ecliests, the
COMPLAIRARTS. Both XRWOX and STAVRIOES, allogedly atiteaded and
geadusted law school and were teught 1031 BXCHANGES as wall as the
Cede of Profeosiceal Respounsibility, that became the Hew York Code
of Profesofomal Condust in 2009. KWON and STAVRIDES have full
kaovladge that 4f chelr thseey of dlavalid PROPERTY desde was
proven 8oprEact, the CLAIMANTS weuld consucrently, dbe liable for
both Federal a~nd State criminality, basad on fraud, tazx evasiocwn
and pegjury as well as civilly 1iable for unpaid tares, peaaltics
and interest in the approzimste amount oxceeding $4,000,000
increasing daily. Fmctually, {f the PROPRRTY daseds were improperly
prapacrad and/or filed by CLAIMANT's attecney, NOLAW, the PROPERTY
daeds could have casily bdeen correeted for a uneminal sus ef
appeesimatoly $20.00, by requesting the PROPERTY Scllier te reo-
£ile corzected PROPERTY deed(s), but instesd, STAVRIDES and HWOH
decided to selfishly sasrificing their own clionto, tha CLAIMANTS,
by centinuing WHITE's eriminal prosecutien aetgemptinmg to preve
that 3he deeds were {iavalid, whish they arve mgt (EXBIBIT W),
rather thao protecting thedr own clients, the CLAIMANTS.

a7. Upon personal information and belief, the CLAIMARTS are
prescetly bsing fnvestigatod by the United States Internal Revenue
Segvice and the New VYork State and Iadlana Dopaetaents of
Taxation. As previcusly statod hereis, if the PROPERTY deeds ave
fevelid, the CLAIMANTS ars Federally and State criminally liabdle
foxr fraud, tax svasicn and perjusy as wall as civilly liable ia
excese of $4,000,000, grounded upon unpeid tazes, penaltics and
finterest.



In suemazy, the afore-described illegal, immeral aud unathical
aets by STAVRIDES a0d (KWON, f{o vielation of ¢the Cede of
Professional Comduss, indisputably, comstitutes “unclesn hards®.
Theeeby, Defcadant raspeotfully vequasts the Homorable Court to
hold the Plalatiff occountable, by "dareing 4i8s doers™ te any
relief requested by the Plaintiff.



Apgant

BISTORY OF “CLEAN HANDS" DOCTRINE

The publle poliey of the "elean hands” dostrine has its eoots

grounded im the Eoglish Crown’s origimal delegation of 4tz
‘prarogative pewer of grace to the Chanceller, who was genuirad to

exareise tha power te enforsc the dictates of censeience, fairmess
oad gainted elaim. He vas rofused the ald of equity and relegated
ge his actien at law (Sae, pamerally i1 Pomezoy. op. oit., §59).
Thus, even in those days, the public policy consideration were not
fozceful cnsugh to Adepcive the offeasive plafntiff of his legal
gemedy. Alethough the differences in foem bdetwean actlons at law
and suite im aquity have deen leng abolickhed in New York $tate,
The rules governing the distinet bodles of semmon lav and aguity
jucisprudence have survived iatasl. Indeed, the public policy amd
good morals, ferce @ Homorable Court to imveke the “slean hands®
doctrine, oimilar to the Chamceller’s disoretion o reject an
eguity elaim, Wd¥Pegerds as tainted. Alslopously, the Defendanmt
gespectfully requests the Honerable eoure to reject Plaintiff's
requested colief.



CASE LAY IN SUPPORT OF DFRFENDANT'S AGRUMENT
THAT PLAIBTIPF'S REQUESTED RELIRY SHOULD BE DENIED

R 31§

PHASUANT 10 THY

’4:&5 ¥ IN X lfl L~:- RARIDS

A coaplainant, such as Plaintiff, im thoe ease at bar, cammot be
poraitted o %ake advantage of 4¢c own weong doing (PR 1). This
magin 43 desply {ingeained 4s the American Justies System's
pecinciples of equity (PN 2]. In other words, a Plaineiff should
not be permitied o base aay claim agaimse WHITE, upoa Plaintiff’s
own inequisty (FE 3]. The centurics old dosteine of "unslcan hands™
(“DOCTRINE") is grounded upen ths primeiple that a litigant casmot
be adventagead by 183 own wromg dolag oz base & claim upom
anether's weong doimg. iIn tho CIVIL CASE, basad upon ipdicputabla
afore-described faee, the Plalntiff, and 1¢s elicsts, CLAIMANTS,
have "unclcan hasds” as follows:

1. CLAIMARTS SAVERINC eand CHERNOVSKY made upteue statezeats
(ERHIBIT U) leading to WHITE's uslawful acrest om July 11, 2011
(EXHIBIT V) as well ss issuance of an illogally obtaincd seaweh
vareant, in vioclation of WHITE's Fourth, Fifech, Sixth, Eighth and
Pourteenth Ascrdmont sights, protested by the ComstituRiom of the
Uuited States of Amoriea as well as Article 1 of the New Yerk
8tata (“NYS") Censtitutien.

2. RIPP, an agont of Plaiatiif, and STAVRIDES, coescad CLAINANTS
into making false stateoments to the Gzand Jury and ie 2vial of the
GRIMINAL CASE, vesulting in WHITE's 4indfictment ea baseclaess false
eharges and unjust conviectiss.

3. STAVRIDES ard RWOH, co-comcpited, cenctructively preventing
WHITE from tostifying on his ows behalf, at the Ggaad Jusy, i8
viclation of How Yok Crimimal Pzeccduro Lav ("CPL") Seation 190
as well as vielacion of tYHITR’s Due Proeass rights, pretectod by
both the Pederal and NYS Constistutionms.



4. RUON ounmingly oislead, usiag faloe ALaformation, lonorable
Suprene Court Justiece Elizabotk Emercen fnto asigeirng a PFizst
Attachment Order (“FIRST ATTACHNENT OBDER": ERHIBIT Y), seisiag
all of WHITE's and other defendant’'s, 4m the CIVIL CASE, fumds amd
asoets. RWOW cumnisgly lesafad as unawvage Judga, iato ssheduling
the Conficmation hearing fer the FIRST ATTACHMENT ORDER on the
exget ocame day that XWON’s eo-censpizatew, STAVRIDES, scheduled
UHITR's apposrancc &o tastify befere the Ogaad Juey, thus,
construstively preventing WHITE from either appearing at the Grand
Jugy or having his and other defandamt’s funds asecets remain
geized, in viclation of WHITE's Poderal and RY$S Cematitutiermal
zights.

5. RHON purposefully, uncthically amd immezally, commenced She
CIVIL CASE ageinst WHITE fer the solae puspese of seising WHITE's
furds and assets e cempromica his ability to dofend hilmself, in
boeth the CIVIL CASE and CRIMIRAL CASE, as well as apply undue
pressurs, attenpting to coecece WHITE into a guilty plea for @
orime that he did noe commie.

6. KEON {llegally issued Subpoenas Buces Tecua 80 te obtais
evideagce in the CIVIL CASE, in viclatiocn of Article i3 of the MNguw
York Civil Practice Rules aed Law ("CPLR"), CPLR §131i-a, that
requizes all 3UBOPOENAS te be judielally ordarad.

7. KUON illegally ueilised hee “subpoena pewoes", as se Officer of
the Couzt, Co obtain foformetion fvem person(s) and/or
coopany(ies) outaida of New York Btate.

8. STAVRIDES amd/er at loast cue ocher agent of employce of the
Suffolk Coungty District Aggormey’s Offiee ("SCDA”) and/or the
Ssuffolz Police Depscement (“SCPD"), wumduly {nflusnsed and
intinideted WHITE's vitmesses, in violation of Fedepal Lav and Hew
Yoek Pemal Lew (“PL") Seatien 215.10, eegapding "Witness
Pampering”, that fe alse a violatiem of WMITE's Dua Proseas
rights, pussuant te both ghe Federal acd State Constitutions.



9., STAVRIDES {illegally, 4mmorzally and umothically commuzleatad
with YHITE's witnsses, TRBIBER, PIBGAS and ROGERS, at2amptiag to
inteanidate them from tastifying om WHITE's behalf at the Grand
Juzy as woll ao sonatructively prevented ROGERS fren testifying
thervein.,

10. STAVRIDES ocomstpustively prevented UHITE's hey vitanecsses,
D.UHITE, LICHTENSTEIN, WNOLAR, TREIBER, FIBGAS, TIERNAN, CONDIFF,
CLARY, PLETCHBR, STAMEVS, CALIBNDO, and A.ABHEY.

11. STAVRIDES made faloe otatemamts to the Clevelasd Coumty, Noeth
Carolina District Atfozmey to 3808 an usresgsonably high oaeessive

bail on WHITE in violation of his Blghth Anendunent zight.

12. STAVRIDES and/or another Assistent SCDA made false statemamts
to at laeaat two(2) Suffolk County Judges, rcoeultimg io no bail et
acd, theroafeer, setiting an unrveasonadly kigh eneessive bail eo
UHITE in violation of his Eighth Acendmgnt zight.

13. Recoently, KUON, agein, cunningly duped a newly appointaed judge
iato signing & secend Agtachment Ozdes (“SECOND ATTACHMENT ORDER™:
BREIBIT AC), aftez Honopadble Supgeme Court Justice Emezroon
(ERMIBIT B) ond the Supreme Court, Appoilate Bivisiecn, Secend
Depactment, Ocdoced WHITE's and other defondant’s ossets and fuads
roleased ia the CIVIL CASE.

Pursuent to the DOCTRINE of “uncioem hamds”, an Honorable Ceuse
vill pot lead itself to a perpatration of o weesg {F¥ 4]. Based
upon this prinsiple, PloioRiff should ba deonied, by the Ceourt,
feon maintaining en actien, by the Plaintifé's own misconduet (VB
7). 1a order %o come inko Court with “ecleen hands”, Plaintiff’s
own conduct nust Nt have beon choractorised by vant of goed faith
of by o vioclalier of the principles of oguity im rpightesus
denling, as Plaingiff Bas oshkibited ia beth the CIVIL CASE and
CRIMINAL CASE [FPE 7). The “olean hends™ maxim applies o



usgongselionable, {mmoral, inecquitable, or unconscientious contget,
that Plaiatiff unquesticasbly exhibited in both the CIVIL CASE aad
CRININAL CASE [FN 8). Whore o Ploilntiff acts in a manmer that is
offensive te good comseicmse amd justice, it will be cemplately
vithout raseuzse im the Ceurt of equity, rogordiess of what its
gights may be [FN 9]. The Court's onforccmont of the BOCTRINE,
shuts the Coust's doors against the Plainediff, sceking to set gthe
judiciel machinory in wmotion fo obtain any remedy, such as
foefoitures against Defemdants ov ozisminel ocoavisticn ogaimst
YHITE, because Plaintiff wvioclated comselense or geod faieh, of
equitable prinsiples, in prior eonduct, rogazdiag the subjeet
natBer upon which the aetion %3 bdased {FN 10). Applylsg the
peissiple of "unmclecan hands™, equity will nog lend ite aid to a
iitigoat, sueh a5 Plaineiff, that 45 guilty of any zeprohensidle
condust related to the subjest mattor of che case at bag [FN 11].
The primary purpose of the DOCTRINE, that ome (i.e. Plalaciff) who
coves iateo equity must ceme with “elecn hands”™ is for the
Homozable Court to denmy to $hs sultor who is meg of geod momal
eharacter [FH 12]. Plaiatiffs malicfous imequitadle bed faith
conduct, in violstiom of the DOCTRIRE, saused ireeparable hasm g
WHITE, who is incarcerated for a orime thet he gpuly did pog
coamit, WHITE is uafairvly burdemed wvith o $2,973,000 reestfitutien
osder, and UYHITE has had his assets and funde seiced since
Septesbar 23, 2012 (EXHIBIT Y). In other womds, Plaintiff
“profited” by its “unclean hands” by uncounstitutioesaily ebtaining
a solsure of WHITE's and other dofeadant’s Ffunds snd assets, as
well as unjuss conviction of WEITE.

A Coust may ezepelse o wide zonge of diseretion im rafusing €o
ald s ligigant eomimg into Couwt with "umslean handa™ [PN 13].
Courts of equity, ose Bpot restralaed im applylag the DOCTRIVE by
sgy limitation that tends o tzammel she freec and just enexeise of
diocretion [P 14). Juscificatien, for the Coust's iaduction of
the DOCTRIRE, is cstabliighed, vhen thoe Ploimeiff erhibdbits an oot
or conduct, allegad by the complainant (i.0. WHITE), wes doso 4am
its cwn self-interess [FW 15) exr for ite ouwn gainm (PN 16), gais or



adventege [F@ 17), or fm the intepest of another, sueh aso
CLAIMANTS [FN 19), vhieh {s Lfadisputadbly provem by the fects WHITE
presaented hereoim. On an appliecatien for relieof by tha Plaimtiif,
the Coust must take ino consideration whether the Plaiutiff has
come bafore 8 with "elean hands” (PN 19] and gust deny the relied
requested, wheze the Plaingiff is pot acting in goed fafith or hes
"uneloan hands” (FN 20)]. Greagful behaevier by the Plaiotiff, in
sonncction with the case at ber, must preoclude ssldef sought [FR
21]), and thus, o Plainkiff’s knowledge of or asctive pasticipation
in the improper sounduct (i.0. Plaintiff has bokk), seeves as the
basis for the Court's denial of Plaintiff’s request [FN 22].
Indecd, & Plaintiff ¢that aets 4in bdad faith apd rvesorted to
eeickery oud deceplionm, such az Plalatiff, or is guilty ef
iajuotico or unfairmess, rvegasdiag the sebject mattez of tha case
at bag, must be donied ite requestad selief, even If the Plaiubiff
has wot violated the lav, siance the aslsconduct, barriag tne
requested eelie€, nced nok be of sush nature as te be punishable
28 a erime or to comstituta the bdasis of & logal acties [FN 23]).
thero i8 appocacs that cha Plaingtiff rcegquestiog selief, violated
the DOCTRINE, with hee "eyes wide open”, the Court pust pot cush
to the Plaintiff’s aid, evea though the Flaintiff’s situatiea ie
hapless (FN 23].

In suamaey, the DOCTRINE is applicable whon the cemplainans
(i.0. WHITE) ehows that the plaintiff was guiley of immoral or
uaconscionable ecmdust (FH 24], whish ie selated e the subject
mateter in Lipigatiem [FN 25] end the complaimant (4.s. WHITE) was
injuged by the Plaintiff’s miseonduct (PN 28], Ihe tese that the
Court should eely upoe, zegawding the DOCTRINE, 4s whathez the
Plaintiff’s oomduet, =zalating te the subjest matter of the
itedgation, 1s agaiaot tho pudblis iatorest, from the standpoimt of
public morality, which WHITE has preven by indisputable facts
herein [PN 27]. The compass, by wvhich the Plaingiff'e questiened
copdust is measured, is a wmeral ocne, and cthe Plaelogiff’s acks
UHITE complained of, seed met be ceininal wewr actiomeble at law

bue maevaly b2 willful and unconscionable o be of sush nature,



that an honaest fair-aninded pergon would domounca sush Plalatiff’s
sctiens as baing aorally and othically wrpeng [PN 28]. The
Honorable Cougpd'e review of the indisputable facts and evidemes,
pragantad by WHITE, regardiang the Plaintiff‘'s ismoral, unethieal
and unoconsgciomable acts, weee willfully, &koovisgly aad
intentionally committed by PlainRiff, would susely bs dasmed, by
eny ordinary persen, 20 be agaiost the public Interest and
violation of public mowalicy [FN 27). Thorefore, the Homorable
Court rhould dismigse the CIVIL CASE, oz eltormatively deay
Plaintiff's request for ferfeiture againot WHITE and other
dofendants ia the CIVIL CASE. The Houotsble Couct sheuld pet faver
Plaingiff, whe acts in o mamner that is shogking to the Coumrt's
conseicnce, and neither should the Court pesmit aquity te ba
availabla %o emne who aete in a mepeer that is oppressive or unjust
o vhese condust 48 sufficfently egregioves s8¢ a8 ¢to prohibit
PLAIETIPF from agsasrting i{%s legal eights agaimst WRITE [FN 29].
Thus, vhore Plelntiff has comoittod breachas of fiducisey dutiss
ovncd to WHITE, the dostriaz sf “uncican hards” applics to bar the
pleinti€f from secking rolief requestad (P¥ 30)]. The Plaineiff's
sisconduct that WHITE ocounplaizs thessef herain, sheuid baz
Plaintdff’s requested celiaf by tha Honovable Cougl.



CLY.

In sonclusion, Respoadent has prescated imdisputedbla faets),
psoving Plaintiff’s waellasce ow CRIMINAL CASE presesuter's
“yaelean hands®, beyond a coasencbly doubt. Alghough, thors are a
plethera of immoral, usethicsl amd {llegal actse oommititad by
CRIMIKAL CASE peesesutor, the nost egreglous was 2o utilize the
Hemozeble Court ia the CIVIL CASE to conmstmuctively prevent WRITE
fron cmersising hias gight te Rastify before the Grand Jury oa
Ostober 22, 2012, by XWOH sand BTAVRIDES, co-cemspliring with one
anothar, to achadule WHITES appearance in Hauppague, WY to testify
bofore the Cgand Jury (EXHIBIT AD) amnd EWOF's "judge shopped”
FIRST ATTACHMENT ORDER (EXHIBIT Y) confirmation hearing date,
alge, on Octobsr 22, 2012z (EXHIBIT 2) in Hiveshead, WY,
approzimately foety-fiva(45) misuzas 2o one(l) hour away f£rom
Hauppague. KWON's koovledge and STAVRIDES' seetcively coaching the
CLAIBANTS 8o (Calooly testify, im unisea, by astatliag, at the Geaad
Jugy and trial 4n ¢the CRIMIVAL CASE, that the CLAIMANTS “did ooe
remezber” sigaing the DOCUMENTS (EXHIBITS C, D, E and K),
vogarding the puechase of PROPERTY, kmowimg that the CLAIMANTS
listad the PROPERTY om their porsonel and/or coeporate, Poderal
and 9tate tar retuens (EXHIBIT J). STAVRIDES umechically,
fomorally aund fllegally intimidatac eud constructivaly pravented
VHITE 's witncoses from Reotifyiag on his dehalf, at the Gzand Jury
proceading and at teial ia thse CRIHMINAL CASE, in violation ef bath
the Pedoral and Hew York State Coustitutions as waell as violation
of ilsw York State Poeal Lav Sestien 215.10, STAVRIDES made faleas
statemants to gthae Clevelaed County Distrist Attorney, Judge
Camache and Judge Jones, causimg them to sither uscenstituticnally
fail 2o set ball or sst excessive bail ian vieletion of both the
Pederal and New Yoek $tete Comstitutiens. £90N's contimues aer
eourge of unethical and 1wmmoral eonduct, cagacdiug “judge
shopplag” (EXKIBITS Y aad AC) to futilely maintaein defusdant’s
assets and fumds in the CIVIL CASE, uander ssizure. Lasgtly, both
RWON'S8 and STAVRIDES® solfish, celf-ceaterzed, immegal, unathical
and ooelf-serviag sasrifice of their uwan cliesis, ctiae CLAIMARIS,



subjecting them te both Federal amd State eriminal Llabilidy fes
fravd, tex ovasion snd perjury es well as further subjesting the
CLAIMARNTS to combined Federal ond State sivil liabiligy, in ezcess
of 34,000,000, for unmpald Raxes, ponalties and 1mterest, because
RUON'e anxd STAVRIDBS' insaticble desfeca &9 eomvict WHITE, at sl
eosts, pather than sorrectiang thae PROPERTY deaed for a mere $20.00,
if eheie dnvelid decd theory was sorrest, which 18 is nog (BRHIBIT
B). RWOR's ond STAVRIDES' nfsbehavier, as OFfFPficers of the Court,
should be ceveeely nunished hvy by the Womerable Court, deaying
Plaineiff’s raquested ralief oand recommending the Criesvames
Cozmigetee, in the 10th Judiclal Depertment, 2o investigatas RHOM's
and STAVRIDES® ungthical and immoral violstions of the Code of
Professionel Conduct. Fallure by the Honorable Coumt te pusish the
Plaineiff, pursuant o tha doctrine of "umeleam haasds", will
undernine the iaotegeiety of the entiee legal profaseion, by
comndoling 2 litigant'a eisesaduat, that “shs who 1ias aad cheets
the baest wine". Respondent rospactfully reguests that the
Howorable Couxt sot condone Plaletiff’'s cgregious bohavier im the
public’s best interest.



"UNCLEAN HANDS" #1
SPILLANE, JAKGHORBANI AND RESPONDENT'S CLIENTS HAVE
"UNCLEAR HANDS" BASED UPON THE FACTS THAT
CLIERTS COMMITTED FRAUD, TA¥ EVASTON AND PERJURY
ACATINST THE URITED STATES OF AMERICA
AND THE STATES OF NEW YORK AND INDIANA
SPILLANE AND JANGHORBANI HAVING FULL KNOWLEDGE OF
THE CRIMINAL ACTS, AND, THEREBY, AIDED AND ABETTED
THE CLIENTS® COMMISSION AND PERPETUATION
OF THE FEDFRAL ARND STATE CRIMES
BY NOT DISCLOSING SAME TO THE PROPER AUTHORITIES

In 2009 or 2010, Respondent furnished the SEC (i.e. SPILLANE)
all information ("DCCUMENTS") regardimg the JCR LLC DEAL, pursuant
to 8 Subpoena Duces Tecum, issued by the Division of Enforcament
("DOE"). Contained within the DOCYMENTS, Respondent furnished the
DOE ({.e. SPILLANE), was all Raspondent’s Clients' ("CLIENTS")
information regarding the JCR LLC DEAL, including, but not limited
to, information that all the CLIENTS, with the exception of
CHERNOVSKY (4i.e. 1031 EXCHANGERS) availed themsalves of tax
deferment, pursuant to 28. U.S.C. §1031. Concurrently with the SEC
investigation, the United States Department of Justice ("DOJ") and
United States Postal Servicae ("USPS") alss conduced intensive
investigations of Respondent. The DCJ also issued a Subpoena Duces
Tacum, similar to the SEC, requiring Respondent to provide copies
of 2ll business records from 2003 to date. The Financial Industry
Regulatory Authority (“FINRA") aslso demanded Respondent produce
copias of all docuemnst involving the CLIENTS. The DOJ and FINRA,
waore hoth supplied with the same information as the SEC, involviag
the CLIENTS, including the DOCUMENTS. In addition, the DOJ, USPS
and FINRA interviewed most, if not 3ll, of the CLIENTS duriag
their investigations. '



1. Based upon information, Respondent believes, the DOE (i.e.
SPILLANE and JANGHORBANI) acquired a copy of the DOJ's, USPS's and
FINRA's investigative rveports ("IR"), which contains relavant
material being exhonorating evidence; concarning Respondent and
CLIENTS.

2. Indisputably, the DOE (i.e. SEC) intentionally and knowingly,
did not Ffurnish the Respondent with the IR, pursuant to the
discovery demand Motions under Rules 220(d), 230 and 232, that
vere properly served upon the DOE,

3. Upon Information, Respondent believes, the DOE (i.e. SPILLANE
and/or JANGHORBANI) communicatad and continue to communicate with
at least one employee of the Suffolk County District Attorney's
Office.

4. Based upon information, Respondent balieves that the at least
one employee is Thalia Staveides ("STAVRIDES") aend/or Lucie KWON
("KWON™).

5. Grounded upon information, Respondent believes that STAVRIDES
and/or KWON have furnished the DOE (i.2a. SPILLANE and/or
JANGHORBANI) information regarding thae 1031 EXCHANGERS, relating
their 1031 EXCHANGES and personal and/or corporate tax returns
vhich lack any amendments and payments of Federal and/or State of
New York and/or Indiana taras, penalties and interest estimated to
be approximately $4,000,000, resulting from their "failed" 1031
EXCHANGE, related to the Respondent’s "Grand Larceny" conviction,
grounded upen alleged "invalid™ PROPERTY deeds that vwere prepared,
executed and filed by CLIERT'S attornsy, NOLAN.

6. Indisputable facts exists that SPILLANE and JANGHORBANI had and
have full knowledge that the CLIENTS committed fraud, tax evasion
and perjucry (i.e. filing a false tax retuern) against the “public®
of the United States of America as well as the “people"” of the
States of Naw York and Indiesna and, thereby, SPILLANE and



JANGHORBANI, acting in concart with each other, as accessorics to
the commissionr of both Pederal and State crimes with CLIENTS, by
aiding and abetting CLIENTS commission and perpetuation of the
Federal and State crimes of fraud, tax evasion and perjury.
Undeniably SPILLANE and JANGHOBANI have "unclean hands” grounded
upon the fact that they had and continue to have full knowladge of
conmisslons of crizas ralated tc matters ia the case at bar.

Therefore, grounded upon SPILLANE’s and JANGHORBANI's being
accagssories to the CLIENTS Fedaral and State crimes, and
CLAIMANT'S commission thereof, the SEC's Order Instituting
Procesdings ("OIP") should be dismissed by the Court, pursuant to
the Doctrine of "Ulnclean Hands", wheraby, "He [she] who comes into
court must come with ‘clean haands' and their bhands must remain
'clean'" (See Precision Instrument v. Automoetive Maintenance, 324
U.s. %08, 65 S.Ct. 993, 89 L.Ed. 1381, 65 U.S.P.Q. 133 (u.8. [1L]
1945); Reystone Drilling Co. v. General Excavator Co., 290 U.S.
245, 246, 54 S.Ct., 147, 148, 78 L.Ed. 293 (U.S. [OH] 1933); Yuille
v. American Home Mortg., 483 Fed.Appx. 132 (U.S.C.A. 6 Cir. [M1]
2012); Sawmsung v. Ranbus, 523 P.3d 1374, 86 U.S.P.Q.2d 1604
(U.8.C.,A., Fed.Cir. [VA) 2008); Tempo ilusic v. Myers, 407 F.2d 503,
150 U.S.P.Q. 707 (U.S.C.A. &4 Cir. [NC] 1969); Salesmograpgh v.
Offshore Raydist, 263 F.2d S, 119 U.S.P.0. 146 (U.S.C.A. 3 Cir.
{La) 1958); Strey v. Devine's, 217 F.2d 187, 103 U.S.P.Q. 289
(U.S.C.A. 7 Cir. fIL] 1954); In FEstate of Lennon v. Screen
Ceeations, ©39 F.Supp. 287 (U.S.D.C. S.D. [NY] 19968); Federal
Folding v. National folding, 340 F.Supp. 141, 172 U.S.P.Q. 221
(v.s.p.C. 8.p. [NY] 1971); Bershey Creamery v. Hershey Chocolate,
269 F.Supp. 45, 11 Pad.R.Sexv.2d 1440, 153 U.S.P.Q. 794 (U.S.D.C.
S.D. [NY] 1967); Patsy's Italian Restaurant v. Banas, 575
F.Supp.2d 427 (uU.S.n.C. E.D. [NY] 2008); International Union v.
Local Union Wo. 589, 693 F.2d 666, 1i1 R.R.M.(BNA) 3106, 95 Lab.
Cas. 13, 879 (U.S.C.A. 7 Cir. 1982); Bordem v. Oecidental
Petroleoum, 381 F.Supp. 1178, 182 U,S,P.Q. 471 (U.Ss.D.C. S.D. [TX]
1974)3 Jack Winter v. Koratron, 375 P,Supp. 1, 181 U.S.P.Q. 333
(u.s.D.C. R.D. [CA] 1974); Hall v. Wright, 125 F.Supp. 269, 103
U.5.P.Q. 16 (U.S.D.C. S.D. [CA] 1954).



ARGUMENT #1

CLAIMARTS RECEIVED "WHAT THEY BARGAINED POR™

ARD THEREBY, PLAIRTIFF I8 NOT BUTITLED TO
LIFETIME BAR PRCM SECURITIES INDUSTRY AGAINST RESPONDENT
BASED UPON LACK OF ﬁROWGbOIRG BY RESPONDENT AWE, ?UR?RER,

The quintescentinl clemeats of the case at bar, that the
Honorable Court must desida, are the €olloving:

1. Did Claimants (i.s. Respondent’s Clicamts) receive valid decdad
Tenant~In-Cemnmen (“TIC")
ovnezohip interests in raal estate lecated om Delighe
Read, Lawndale, HC 28090, horeinafter veferred to as the
“PROPERTY™?

2, If the Cleimants did pot =essive valid deecded TIC
cvnecchip intezests in the PROPERTY, 49 Respendent ez a
third party zeeponsibla?

3. If the Claimants did not receive valid deeded TIC ewmerchip
intoreosts i the PROPERTY, did Rospondont ok a thiwd pazty
financially bopefit therofrem?

4. If the Claiment’s did reesived valid desded TIC ewmership
intarests in the PROPERTY, who pald the ceanissiom e
the Respemdent - Selles(s) or Buyces (f.e. Claimants)?

3. Bid Reopondsnt micapprcopeiate any of Clatamant’s funds is ghe
real estate transeetien, hareinafter zeferrod 2o as the
“JCR LLC DEAL", in which Buyezs, imeluding Claimsnts, purchased
valid decded TIC cwnceship interests fn the PROPERTYY



QUESTION #1

DID CLAIMARTS RECEIVE A VALID DEEDED TENART-IN-COMMON (“TIC")
OWNERSHIP INTEREST IN REAL ESTATE LOCATED ON
DELIGHT ROAD, LAWNDALE, NC 28090 ("PROPQRTY")?

i. Indisputably, the Plaintiff's case at bar, must prove by a
preponderance of tha evidence, that Respondent, not a third party,
had Mens Rea (i.e. mental culpability) as well as was personally
responsible for any wromgful taking of Claimant's (i.e. BUYER'S)
property, which consists of the funds that BUYERS utilized ¢to

purchasa the PROPERTY.

2. Unquestionably, the "wrongful taking", in the case at bar, 1s
gsolely groundad upoan whetner the Claimants (i.e. BUYERS) received
a valid deedad TIC ownership interest in the PROPERTY.

3. Logically, if the PROPERY deeds are valid, the BUYERS (i.e.
Claimants) raceivad 'What they bargained fox" and thera was no
wveongful taking of Claimant's (i.e. BUYER'S) property (i.e.
Funds).

4. Conversely, if the Claimants (i.e. BUYERS) did not receive
valid TIC ownership interests in the PROPERTY, the Honorable Court
must decide the question, 1s Respondent and/or a thied party
responsible for the event, Actus Reas (i.a. prohibited act) as
well as did Respondent and/or third party financially benefit from
the "wrongful taking'?

5. There are essentially two(2) parcels of real astate that
constitute the PROPERTY.

6. The first is a twenty-six (26) acre parcel of real estate, that
Nancy and Gilbert Stamey ("STAMEYS") sold to Grey and Susan Kimmel
("KIMMELS"), for the approximate sum of one hundred and aight-
four thousand dollars ($184,000) im 2007, hereinafter referred to
as the "KIMMEL PROPERTY".



7. John Cline Reservoir LLC ("JCR LLC") purchased the KIMMEL
PROPERTY from the KIMMELS in 2008, for the sum of two hundred and
ten thousand dollars ($210,000).

8. The second real estete area oonsists of threa (3)
geographically distinct paccels: approximately fifty-five (53)
acres, fifty-sic (56) acres and one hundred sixty-three (163)
acres, cumulatively totalling approximately two hundred seventy-
four (274) acres, hereinafter referred to as the “STAMEY
PROPERTY".

9. In 2008, JCR LLC entered into a contract of sale ("SALES
CONTRACT") with the STAMEYS to purchase tha STAMEY PROPERTY for
approximately three wmillion five-hundred thousand dollars
($3,500,000).

10. In 2008, JCR LLC entered into amultiple contracts of sale,
hereinafter referred to as "PURCHASE AGREEMENTS" or "PA™, with
fiest BUYERS (i.e. Claimants), at a sales price of five million
seven hundred thousand dellars ($5,700,000), for the PROPERTY.

i1. All BUYERS alsc persomally, or on behalf of their corporation,
exacuted their respective Power of Attorney ("POA": EXHIBIT D),
Dual Representation Agreement ("DRA'": EXHIBIT E) and Tenant-In-
Common Agreement ("TICA™: EXHIBIT K), hereinafter referred to as
the "DOCUMENTS".

12. Each BUYER persomally, or on behalf of their corporatien,
executed thelr respective DOCUMENTS in the presence of Respondent,
vith the exrception of Sandra Schmidt A/K/A Sandera Eroger Schmidt
A/K/A Sandea K. Schmidt (“SCHMIDT"), to whom Respondent personally
sent an original set of the DOCUMERTS therete and Respondent
pecgenally received aexecuted original DOCUMENTS, sent to
Regpondent by SCHMIDT.



i3. The POA (EXHIBIT D) and DRA (EXHIBIT E) that each BUYER (i.e.
Claimant) executed granted attorney Cathlesn Quinn-Nolan ("NOLAN")
the authority to repraesent ¢&ach BUYER in the real estate
transaction, wherein the BUYERS received deeded TIC ownership
interests in the PROPERTY, hereinafter referred to as the JCR "LLC

DEAL".

14. The STAMEYS also each executed a Power of Attormey (''POA™) and
Dual Representation Agreement ("DRA"), authorizing NOLAN¥ to
reprasent them at closing ia the JCR LLC DEAL.

15. In fact, NOLAN admits, under oath, representing STAMEYS at
closing, in the JCR LLC DPEAL, and executing deeds to the STAMEY
PROPERTY on their behalf (EXHIBIT Q), transferring ownership from
the STAMEYS to the BUYERS.

16. NOLAN also admits, under oacth (EXRIBIT Q), that she
raepresented JCR LLC, at the closings, when NOLAN transferred
ownership from the STAMEYS to the BUYERS. NOLAN only represeﬂted
JCR LLC for a "split second", during closings in the JCR LLC DEAL.
JCR LLC, vhich was, simultaneously, the Buyer of the STAMEY
PROPERTY, pursuant to the SALES CORTRACT and also Seller of the
STAMEY PROPERTY, pursuant to the PURCHASE AGREEMENTS (EXHIBIT C)
at the closings in the JCR LLC DEAL, and thus, JCR LLC briefly,
for a "split second", owned transient title to the STAMEY PROPERTY
at the closings. This common type of real estate transaction is
commonly known as a "Simultaneous Closing", whereat a first buyer
(JCR LLC) purchases real estate from a first seller (STAMEYS) and,
briefly tharesafter, first buyer (JCR LLC) acts as secomnd seller,
transferring ownership of the real estate to a second buyer
(BUYERS/Claimants). This normal and customary "Simultaneous
Closing" functions to @eliminate any confusion, concerning
improperly filing sequential deeds as well as eliminates double
payment of any fees, taxes and other expenses associated with
buying, selling and/or recording real estate owneeship (i.e.
deed).



HENRY MITCHELL, A SELF-PROFESSED "TITLE EXPERT"
FALSELY TESTIFIED, UNDER OATH, BY CONTRADICTING HIMSELF

17. Henry Mitchell ("MITCHELL"), Plaintiff's seff-professed “title
expert" testifiess, under oath, to the following:

"ADA Thalia Stravides ("STRAVIDES"): Me. Mitchell, where is your
~office located, which county?

MITCHELL: In Wake Coumty.

STRAVIDES: And where 18 Wake County in relation to Clevesland
County? ' :

MITCHELL: Two-and-a-half hours cast of Cleveland County.

STRAVIDES: In the course of your profession as a real estate
attorney, approximately hov many times have you conducted title
seazches that involve real property lecated im Cleveland Ceunty?

MITCHELL: I would say hundeeds of times, I personally have
conducted title scarches im that county.

STAVRIDES: Whem you [personally] conduct those title searches, ia
what way does it involve revigwing the deeds that wera recorded in
Cleveland County?

MITCHELL: For those searches, 1 would | parsonally] review deeds in

Cleveland County."
(EXHIBIT R: page 1749, lines 4-23)



“STAVRIDES: My quaestion is, what, if any, types of documents does
the search include that are recorded with the Cleveland County

register of deeds?

MITCHELL: We would review [in person] & number of decuments. There
ace documents on trecord im the rogister of deeds office in
Cleveland County that imclude ... We alao look at [in pseson] the
records at the clerk of court's office who's the repository for
records relating to civil actions ... He would look at [in perseon]
tax records from the municipality or county. We would look at [in
person] zoning, building permits ... those types of matters.”
(EXHIBIT R: page 1751, lime 20 through page 1752, line 18)

18. Thereafter, MITCHELL admits that he falsely testified, by
stating:

"Chirstopher Cassar (™CASSAR"): Did you personally appear at
Cleveland County Register‘s office in this case? )

MITCHELL: Wo.

CASSAR: Did you speak to any person at the Cleveland County
register’s office in comnection with this case?

MITCHELL: No."

(EXHIBIT R: page 1846, lfne 21 through page 1847, line 2)

"CAS8SAR: What 1is the address for that register of deeds inm
Cleveland County?

MITCHELL: I have no idea.

CASSAR: And you just said that you never weut there, correet?

MITCHELL: Correect.”
(EXHIBIT R: page 1850, lines 16-21)



19. Dafendant osubmits to the Homogable Court that MITCHELL'S
contradictory unteye statements, under oath, exhibit hie lack of
credibility aad, therofore, the Court chould wot belicve amy of
his testimony, aceozdingly.

MITCHELL TESTIFPIRD, UNDER OATH, THAT DEEDS RECORDED

20, MITCHELL further testifies, under ocath, to the followings

“CASSAR: The rcegister of deeds in Cleveland County is en slocted
official , coreace?

HITCHELL: Coreect.

CASSAR: The register of deeds, aftee determining that all of thae

gtatutory prerequisites for recording of the deed, wmust
fomediately file and reecord the deed, corrcct?

MITCHELL: Correct.” (EXHIBIT R: page 1851, lismes 10-24)

"CA8S8AR: What is tho dofimition of a statutery prarequisite under
the law, upnder 161.12 of the gensral statute law of Rerth
Carolina?

MITCHELL: It 48 a general law that publisched ian books ia Hozth
Carolina.

CASSAR: What is the phrase, statutery prerequisite for recording a
deed"

MITCHELL: It means that the form [wetary ackmovladgment,
attestation, power of attornoy etc.] of the deed -- aot the
substance -- s in recordable foem so it cam be registered with
the rogister of deeds offiee.



CASSAR: An the form of tha deed would include the notary, correct?
MITCHELL: Yes.

CASSAR: Yes.

MITCHELL: Yes."

(EXHIBIT R: page 1853, lines 11-25)

“CASSAR: The form of the deed would include the acknowledgment on
the deed, correct?

MITCHELL: Yes..

CASSAR: And the acknowledgement, the assistant DA [STARAVIDES] was
using the atteestation clause, correct?

HMITCHELL: Yes.

CASSAR: But in North Carolina, they use the phrase acknowladgment,
correct?

MITCHELL: Correct.

CASSAR: And under North Carolina law, the register of deeds, after
deteemining that all the statutory prerequisitas for the recording
of the deeds have been met, must immediately record the deeds,
corract?

MITCHELL: That's coeraect.

CASSAR: These desds were all recorded by the Cleveland County
rogister of deeds, correct?

MITCHELL: Corrset.



CASSAR: In fact, 4if the register of deeds im Cleveland County
fails to axecute their duty, that's a crime, correct?

MITCHELL: Correct.”
(EXHIBIT R: page 1854, lines 1-24)

"CASSAR: You testified on direct cxamination that the book and
page number indicates that the document [deed) was accepted by the
reglister of deads, corxect?

MITCHELL: Corkact.

CASSAR: Can the excise tax be paid after the deeds are filed?

MITCHELL: It cam ba.

CASSAR: In fact, the excise taxes were paid in this case after the
deeds were filled, correct?

MITCHELL: In have no information about this.

CASSAR: You don't do the research on that [excise tax being paid]?
MITCHELL: I knov it is on the public record.

CASSAR: And you didn’'t cheeck that, correct?

MITCHELL: No, I checked it.

CASSAR: You did. You sald you had no infromation 4f they were in
fact paid [excise tax] after the deeds wers filed, correct?

MITCHELL: Corrxect."
(EXHIBIT R: page 1871, line 13 through page 1872, lime 5)



21. In the sbove testimony, under cath, HITCHELL states in esseames
that the deeds on the PROPERTY, wore -revicwed by the Cleveland
County Register of Deads (“"REGISTER™), who rocomded thom wfter
incpoction thozesf, thua, proving that the PROPERTY deeds aze
“"satisfactory”™, imeludimg the acknowledgemcat (i.0. agtestatien),
that HOLAR o=mceuted, pursusat to the STAMNEYS’ Pesver of Attoreay.
Homce, the deeds te tho PROPERTY a2a properly propared amd
vesorded by the REGISTER.

MA?THEB A. SCHYEITZER, "TITLR ERPERT" IN NORTH CAROLINA

22, In Matthow A. Sehweiser's (YSCHWEITZBR™) Affidavit (EXRIBIT
B), svorn unde® the pemaity of pezjuey, SCHYBITZER etates:

The final deed [BXHIBIT G) eppeaeing in the chain was recerded en
July 19, 2010, 4o Book 1599, Page 1332, Clevaland County Repgistry.
The deed 4c properly oxcsuted by the Crantors. The doed fs
effective [velid) end does convey an intcecot [deeded ouwmerchip)
in the preoperty %o overy ootity listed as a Grantee encept for
John Cline Reserveir X, LLC [beeause it was formed thepeafter].

The doed [BREIBIT G) eceaveys (granto deaded owmerahip] an iateorast
‘in the 320.85 aserecz to Namey Stamey Irrevecable Living Truss,
Gilbert Stemey Ierevoscable Living Tzust, Joha Cline Roservoic I,
LLC, Joha Clime Reserzveir II, LLC, John Clime Reseevedr I1II, LLC,
Joha Cline Reservoir IV, LLC, Johmn Clime Reserveir V, LLC, Johm
Clime Resagvoir VI, LLC, Johm Ciine Resseveir VII, LLC, John Clinme
Resezvolr VIII, LLC, and Johm Cline Reseeveir IX, LLC."



“TRACK 1 (47.91 acres parcel)

The analysis of this Tract is identical to that of Tract 1. There
were four deeds recordaed purporting to convey property contained
in Tract 2. ... The final deed [EXHIBIT G)] appearing in the chain
wvhich 1s recorded on July 19, 2010, in Book 1599, Page 1548,
Cleveland County Registry conveys an interest [ownership] in the
property to every entity listed as a Grantee except for John Cline
Reservoir X, LLC [because it was not formed prior to recordation

of deed].

The deed [EXHIBIT G] conveys [transfers ownership] an interest in
the 47.91 acres to Nancy Stamey Irrevocable Living Trust, Gilbert
Stamey Irravocable Living Trust, John Cline Reservoir I, LLC, John
Cline Reservoir 1I, LLC, John Cline Reservoir III, LLC, John Cline
Reservoir 1V, LLC, John Cline Reservoir V, LLC, John Cline
Reservoir VI, LLC, John Cline Reservoir VII, LLC, John C(Cline
Reservoir VIII, LLC, and John Cline Resecvoir IX, LLC."

"Based upon the foregoing, I have sufficient information upon
vhich to form a conclusion.

Effecteive July 19, 2010, Tract 1 and Tract 2 were vested in the
following: Nancy Stamey Irrevocable Living Trust, Gilbert Stamey
Irrevocable Living Trust, John Cline Reservoir I, LLC, John Cline
Reservoir II, LLC, John Cline Reservoir III, LLC, John Cline
Reservoir 1V, LLC, John Cline Reservoir V, LLC, Johan Cline
Reservoir VI, LLC, John Cline Reservoir VII, LLC, John Clime
Reservoir VIII, LLC, and John Cline Reservoir IX, LLC.

(EXHIBIT N)

23. Based upon SCHWEIZER's expert testimony in his Affidavit
(EXHIBIT N), the deeds (EXHIBIT G) on the STAMEY PROPERTY acs
valid, since at least July 10, 2010, prior to Defendant being
falsely accused of wrongdoing in the CIVIL CASE and unjustly
convicted of a crime, in the CRIMINAL CASE, that he truly did not



comnit. Therefore, Defendant respectfully requests that the
Honorable Court deny Plaintiff's request for forfeiture and/or
enforcement of the Restitution Order, erroneously issued, without
a hearing, violating Defendant's due process rights afforded in
both the Coanstitutions of the United States and the State of New
York, in the CRIMINAL CASE,

24, In the CRIMINAL CASE, there was never a question that the
deeds (EXHIBIT F), concerning the validity of the KIMMEL PROPERTY
deeds (EXHIBIT F) because Dafendant, not NOLAN, exeeuted same on
behalf of the Seller (i.e. John Cline Reservoir LLC - "JCR LLC").

ALL THE PROPERTY DEEDS ARE VALID, EVEN THE ONES THAT WERE
EXECUTED AND RECORDED BY THE CLEVELAND COUNTY REGISTER OF DEEDS
PRIOR TO THE BUYER'S CORPORATE ENTITY FORMATION
GROUNDED UPON THE DOCTRINE OF "DE FACTO CORPORATION"

25. SCHWEITZER states in his Affidavit (EXHIBIT W), the following:

"The deed [EXHIBIT G] fails to convey any interest [ownership] to
John Cline Reservoir X, LLC as that particular entity was not
created until several months following recordation of the deed
[(EXHIBIT F)]. Therefore, the 4.357 interest that was designated to
go to John Cline Reservoir X, LLC, remains with the Granter
{STAMEYS]. The conveyance [deeded TIC ownership interests] is
effective as to all of the remaining limited liability companies
listed as Grantess in the deed as those entities were formed and
in existence prior to the execution and recerdation of the deed
[EXHIBIT F]."

26. Grounded upon a plethora of North Carolina Case Law, presented
herein, Defendant disagrees with SCHWEITZER's theory, that the
first filed deeds in the STAMEY PROPERTY were invalid, because the
BUYERS' (i.e. Claimants’) Limited Liability Companies (EXHIBIT H)
vere executed, by NOLAN, before NOLAN executed and filed the deeds



on ¢the STAMEY PROPERTY, but created in the State of Delavare
theeeafeer. Defendant presents indisputable evidence heeein, that
the pelor filed deeds are in fact valid, pursuant to the "DeFacto
Corporation” doctzime, that ie thoroughly discussed in section:
"BUYER'S LIMITED LIABILITY COMPARIES DID NOT HAVE TO BE 1IN
EXISTENCE BEFORE THE DEEDS WERE EXECUTED AND PILED PURSUANT TO THE
NORTH CAROLINA 'DE FACTO CORPORATION' DOCTRINE"” herein, supported
by the following Nerth Carolina case law: LeOceanfront v. Lands
End, 768 S.E.2d 15 (COA [NC] 2014); Best Cartage v. Stomewall
Packaging, 219 N.C.App. 429, 727 S.E.2d 291 (COA ([NC] 2012);
Williams v. Hammer, 2015 WL 4764125 (S.C. [NC] 2015)s Pocahontas
Fuel v. Tarboro Cotton Factory, 174 N.C. 245, 93 S.E. 790 (s.cC.
[RC] 1917); College v. Riddle, 165 N.C. 211, 81 S.E. 283 (S.C.
[(NC] 1914); and Board of Edueation v. Berey, 39 S.E. 169
Am.St.Rap. 975, 62 W.Va 433 (COA 1907).

27. Therefora, Defendant raspectfully requests that the Honmorable
Court make a determination that the PROPERTY deeds are valid.

QUESTION #2

IF BUYERS/CLAIMANTS DID NOT RECEIVE VALID
DEEDED TIC OWNERSHIP INTERESTS IN THE PROPERTY
NOLAN _MADE THE MISTAKE AND SHOULD BE LIABLE, NOT DEFENDANT

28. NOLAN admits, under oath, during testimeny (EXHIBIT S), that
she executed and filed the PROPERTY deeds (via an agent), onm

behalf of the STAMEYS.

29, If in fact, there are any problems with the PROPERTY deeds, it
vas ROLAN, who personally made the aistake(s), as an attorney
reprasenting both BUYERS (i.e. Claimants) and Seller (i.e.
STAMEYS), by authority gramted to NOLAN by individually executed
Povers of Attorney (EXHIBIT D) and Dual Represeatatioa Agzeement
(EXHIBIT E) and, thereby, Defendant, vhe is not am attorney, had
absolutaly nothing to do with NOLAN's wmistake(s), if any,
- ragarding vhather the deeds were executed and/or filed properly.



30. Therefore, Respondent respectfully requests that if the
Honorable Court does not declare that the PROPERTY deeds are
valid, the Court places the blame oan NOLAN and dismisses eany
liability from defendants.

QUESTION #3

DID SELLERS (i.s. STAMEYS and/ox JCR LLC) OR
BUYERS (i.e. Claimants) PAY THE COMMISSIONS TO RESPONDENTS?

31. The question of whether Sellers (i.a. STAMEYS or JCR LLC) oz
BUYERS (i.e. Claimants) paid the commisslons to defendants, has
baan thoroughly discussaed in previous pleadings which Plaintiff in
the CRIMINAL CASE conceded, by non-respocnse thersto, that the
Sellers, not the BUYERS (i.a. Claimants, paid the commissions to
defendants based upon the fact, that if the later paid the
comnissions, they would have raceived less deeded (EXHIBITS F and
G) TIC ownership in the PROPERTY (See EXHIBIT T for detailed
analysis).

32. In addition, Honorable Supreme Court Justice Emerson has

praviously addressed the issue in the Court's May i, 2014 Decision
and Order (EXHIBIT B), wherein, the Court states:

"The record reflects that the defendant, Johm Cline Reservoir,
LLC, purchased a 4&400-acre parcel of real propecty with the
fovestor's money [figurative not literal), and the claiming
authority has falled to meet i¥s burden of establishing that
iavestor's monmey was used to pay wWhite's personal expenoses.
Moreover, once the investors closed cn thelr interests iam the
property, the money [commissions paid] was no longer their
property, but belonged to the defendant John Cline Reservoir, LLC
(sea, People v. Headley, 37 Misc.3d 815, 824, citing People v.
Rirk, 62 Misc.2d 1078)." ‘




33. Therefore, Respondent respectfully requests that the Hoborable
Court make a determination that the Sellers, mot the BUYERS (i.e.
Claimants), paid the commissions to the defendants.

QUESTION #3

DID RESPONDENT MISAPPROPRIATE ANY OF CLAIMANT'S FUNDS
IN THE JCR LLC DEAL, IN WHICH CLAIMANTS' PURCHASED VALID
DFEDED TIC OWNERSHIP INTERESTS 1IN THE PRCPERIY?

34. The above question has been thovoughly discussed which
plaintiff conceded, by non-response thereto, &as well as
spaecifically addressed by Hoaorable Suprsme Court Justice Emexsom
in the Court's May 1, 2014 Decisioa and Order (EXHIBIT B),

stating:

"The cleiming suthority [Plaintiff in the CRIMINAL CASE] contends
that White [Respondent] used investor's money to pay personal
expenses. However, in aa affidavit dated November 15, 2012, Senier
lnvestigative Auditor {Christiae] Lusak, ackaowledged that nez
raview of bank records for the accounts of the defendant John
Cline Reservoir, LLC, revealed that the majority of the payments
from those accounts were for axpenses related to the property in
North Carolina [PROPERTY] and there did not appear to be any
siguificant personal expenses paid out of these accounts.'

(See EXHIBIT B)

“CASSAR: Your [LUSAK's] review and exawivation of the TD Bank
records for John Cline Resaervoir, LLC account ending in 0784
reveals that no significant personal expenses were paid cut of the
John Ciine Reserveir, LLC bank account eandimg in 0784, corract?

LUSAK: In 0784 there are no checks issued [no aisappropriation of
funds].



THE COURT: Can that [CASSAR's question above)] be answered yes ox
no?

LUSAK: I would say yes, that's correct [Respondent did not pay any
gignificant personal expensas from JCR LLC account].”

(EXKHIBIT P: page 30, lines 4-23)

“"CASSAR: Your [LUSAX's] raeview and examination of the TD bank
tecords for the John Clina Reggevolr, LLC bank accoumt endirg in
7439 raveals no sipnificant personal expensas were paid out of the
John Cline Resarvoir, LLC bank account ending in 7439, correct?

LUSAK: No [Wo personal expenses paid out of account].”
(EXHIBIT P, page 30, line 24 through page 51, line 4)

"CASSAR: Your [LUSAK's] review and examination of the TD Bank
records for the Professional Real Estate Advisors, 1Inc. bank
account ending ir 7017 reveals that no significant personal
expenses were paid out of the Professional Real Estate Advisors,
Inc., bank account ending in 7017, correct?

LUSAK: No [Wo personal expenses paid out of account].”
(EXHTIBIT P: page 21, lires 11-16)

"CASSAR: Did you [LUSAK] put iu that affidavit [November 15, 2012
Affidavit], pase 3, parszraph 5, that uper yvour review of the john
Cline Reservoir, LLC bank accounts, 'nowhere in my [LUSAK's]
reviev does there appear to be any sigeoificant personal expensaes
paid out of the John Cline Reservoir accounts' did you [LUSAK] put
that [statement] in your affidavit in November [15] of 2012?

LUSAK: Yes."
(EXHIBIT P: page 32, lianas 8-14)



35. Theraefore, grounded upon tha Plaintiff'’s expert witness, in
the CRIMINAL CASE and CIVIL CASE, LUSAK's, repsated statements in
her Rovember 1S, 2012 Affidavit (EXHIBIT O) and LUSAR's sworn
testimony on November 24, 2014 (EXHIBIT P), during Respondent’s
CRIMINAL CASE trial, defendants did not nisappropriate any of
BUYERS' (i.e. Claimant’s) funds.

36. Therefore, Respondent raspectfully requasts that the Honorable
Court reafficrm its determination stated in the Court's May 1, 2014
Dacision and Order (EXHIBIT B) that Respondent (i.e. defendants)
has/have not misappropriated any Cleimant's (ie.e. BUYER's) funds.



CASE LAW IN.SUPPORT OF DISMISSAL OF PLAINTIFF'S ORDER INSTITUTING

PROCEEDIRGS ("OIP") GROUNDED UPON THE DOCTRINE OF “UNCLEAN HARDS"

In Precision Instrument v. Automotive Maintenance, 324 U.S.
806, 65 Ss.Ct. 993, 89 L.Bd. 1381, 65 U.S.P.Q. 133 (U.,s, [IL]
1945), Honorable Justice Murphy delivered the opinion of the
United States Supreme Court holding:

"A equity court may cexercise wide range of discretion in refusing
to aid litigant coming into court with 'uncliean hands'."

"Misconduct justifying equity court in refusing relief because of
'unclean hands' need not necessarily be of such nature as to be
punishable as a crime or as to justify legal proceedings, but any
willful act concerning cause of action which rightfully can be
said to transgress equitable standards of conduct is satisfied
cause for refusing relief.”

"Wherein information indicating perjury ... denial of relief to
plaintiff ... on ground of "unclean hands'.”

"This maxim necessarily gives wide range to the equity court's use
of discretion in refusing at aid the ‘'unclean' 1litigant. It is
‘mot bound by formula or restrained by any limitation that tends
to trammel the free and just exercise of discretion'. Keystone
Drilling Co. v. Genaral Excavator Co., 290 U.S. 243, 246, 54 S.Ct,
147, 148, 78 L.Ed. 293 (U.S. [OH] 1933)."

"The equity court's discretion in refusing to aid the ‘unclean’
litigant. Keystone Driller Co. v. General Excavator Co., 290 U.S.
240, 54 s.Ct. 146, 78 L.Ed. 293 (1933)."

In Yuille v. Americen Home Mortg., 483 Fed.Appx. 132, 2012
WL1914056 (U.S.C.A. 6 Cir. [MI] 2012), Homorable Unitsd States
Court of Appeals Maglistrate Judge Donald A. Scheer held:



“Doctrine of ‘'unclaan hands' precluded mortgagor's quiet title
claim”

“The District Court fould that Yuille [plaintiff] was foreclosed
from equitable relief under the ‘unclean hande'’ doctrine. That
doetrine applies to quiet-title actions, Sea McFerren v. B&B, 253
Mich.App. 517, 635 W.Ww.2d 779, 783 (U.S.C.A. [MI] 2002) anmnd
‘closes the doors of equity to one tainted with insquitableness or
bad faith relative to the matter in which he or she seecks relief,
regardless of improper behavior of the defendant.' Richard v.
Tibaldi, 272 Mich.App. 522, 726 N.W.2d 770, 779 (C.A. [MI] 2006)."

In Samsung v, Rambus, 523 F.3d 1374, 86 U.S.P.Q.2d 1604
(U,S.C.A., Fed.Cie. [VA] 2008), Honorable United States Court of
Appeals Circuit Court Judge Rohert E. Payne wrote the opinion of
the Court holding:

"Patents were unenforceable by vietus of doctrines of 'unclean
hands'"

In Tempo Music v. Myers, 407 F.2d 503, 160 U.S.P.Q. 707
(U.8.C.A. 4th Cicr. [NC] 1969), Circuit Court Judge Craven wrote
the opinion of the Court holding:

®{Plaiotiff] ... estopped ... under doctrine of ‘unclean hands’,
from asserting infringement and asking for damages and counsel
fees" (See Wihtol v, Crow, 199 F.Supp. 682 (D.Yowa 1961); Gaye v.
Gillis, 167 F.Supp. 416 (D.Mass. 1938)3 Humble 0il v. Standard
011, 229 P.Supp. 386; Folmer Graflex v. Graphic Photo, 41 F.Supp.
319 (D.Mass. 1941); Leo Feist v. Young, 138 F.2d 972 (7¢th Cir.
1943)."



In Seismograph v. Offchore Raydist, 263 F.2d 5, 119 U.S.P.Q 146
(U.S.C.A. 5 Cir. [LA] 1958), Honorable Circuit Court Judge Rives

vrote the opinion of the Court holding:

"prevailing party was entitled to an award of court costs and
teasonable attornay fees against losing party who was denied

telief on ground of ‘'unclean hands'."

In Strey v. Devine's, 217 F.24 187, 103 U.S.P.Q. 289 U.S.C.A. 7
cie. [IL] 1954), Honorable Chief Circuit Court Judge Duffy wrote
the opinion of the Court holding:

"{Jlustified denial [plaintiff's complaint] €for, pursuant to
‘unclean hands'’ doctrine, of reliaf sought by him.”

"One of the reasons that the District Court denied relief was that
he [plaintiff] came into court with ‘uncleam hands'”

In Estate of Lennon v. Screen Creations, 939 F.Supp. 287
(v.s.D.C. S.D. [NY] 1996), Southern District Court Judge Baer of
New York, held:

"[Dloctrine of 'unclean hands' barred grant of injunction”

"(Plaintiff's claims) Were barred under doctrine of ‘unclean
hande' from obtaining equitable remedy of preliminary injunction"

"Court may deny relief based on defsnse of 'unclean hands' where
party applying for such relief 1s guilty of Conduct involving
fraud, deceit, unconscionability, or bad faith related to the
matter at 4{issue. Performance Unlimited, 1Inec. v. Quester
Publishers, Inc., 52 F.3d 1373, 1383 (6 Cir. 1995); Novus
Franchising, Ine. v, Taylor, 795 P.Supp. 122, 126 (M.D. Pa. 1992);
Saxon v. Blann, 968 F.2d 676, 680 (8th Cir. 1992); Fuddruckers,
Inc. v. Docs' B.R. Others, Inc., 826 F.2d 837. 847 (9th Cir.
1987)."



In Pederal Folding v. National Folding, 340 F.Supp. 141, 172
U.s.P.Q. 221 (U,S.D.C, S.D. ([NY] 1971), Honorable Southern
District Court Judge Palmieri of New York, held:

"[rPllaintiff came into court with ‘'unclean hands’, and {ts
complaint would be dismissaed"

In Hershey Creamery v, Hershey Chocolata, 269 F. Supp. 45, 11
Fed.R.Serv.2d 1440, 153 U,.S.P.Q. 794 (U.S.D.C. S.D. [NY] 1967),
Honorable Southern District Court Judge Motley of New York, haeld:

"[P)laintiff must overcome by testimony the allegations of fraud,
vith factual statements to support them, which are here made in
particularitv, 1€ these allagations are there made ({in
particularitv, If these allagations prove true, the court might
well, in the existance of its {ts discretion, bar plaintiff's
action on the grounds as dictated by the dectrine of 'unclean
hands'. Precision Instrument Mfg. Co. v. Automotive Maintenance
Machinery Co., 324 U.S. 806, 65 S.Ct., 993, 89 L.Ed. 1381 (1945);
Jacebs v, Beecham, 221 U,S. 263, 31 S.Ct. 555, 55 L.EBd. 729
(1911), Maohattan Medicine Co, v. Wood, 108 U.S. 218, 25 Ct. 436,
27 L.Ed. 706 (1883)."

In Patsy's Itelian Restaurant v. Banas, 575 F.Supp.2d 427
(4.S.pD.C. E.D., [NY] 2008), Honorable Eastern District Court Judge
of New York, held:

"Much like latchas, the defenses of ‘unclean hands' and bad €aith
involve a balancing of equities; thus, a finding of a
(plaintiff’s] bad faith would likely also foreclose its ‘'unclean
hands' and bad faith defenses.”



“"The doctrine of ‘unclean hands' requires a balancing of equities
and the relative extent of each party's wrong upon the other and
upon the public should be taken upon the other and upon the public
should ba taken intc account, and an equitable balance struck.”

"Defendant's equitable defenses of laiches, ‘'unclean hands', und
bad faith are issues of law aad would, thus, be decided post-
verdict by the Court."”

"Thus finding of a [plaintiff's] bad faith would likely also
foreclose its 'unclean hands' and bad faith [claims). (Precision
Instrument Mfg. Co. v. Auto. Main. Co., 324 U.S. 806, 814, 65
S.Ct. 993, 89 L.Ed. 1381 (1945) (noting the “guiding doctrine ...
is the equitable maxim that °‘he who comes into equity must come
with clean hands'"; 6 MCCARTHY §32:52 ("Plaintiff's alleged
'unclean hands®’ cannot be considered in a vacuum, apart from the
nature of [defendant's)] conduct which gave rise to the litigation.
+e+ where defendant raices the alleged wmisrepresentations of
plaiatiff as a defense, the respective interests of both parties
Zust be weighed ...")."

"Indeed, the oft-quoted maxim that one who comes into equity must
come with 'clean hands' is ‘far more than a meras banality' dut
rather a ‘self-imposed ordinance that closes the doors of a court
of equity to one tainted with Iinequitablzness or bed falth
relative to the matter in which he seeks relief, however improper
may have been the bahavoir of the defendant. Precision Instrument
Mfg. Co. v. Auto. Maint. Mach. Co., 324 U.S. 806, 814, 65 S.Ct,
993, 89 ,/Ed. 1381 (1945). [W]hile equity does not demand that {ts
sultocs shall have led blameless lives, as to other matters, it
does require that they shall have acted fairly and without fraud
or deceit as to the controversy at issue. Dunlop-McCullen v. Local
i-§, AFL-CIO-CLC, 149 ¥F.3d 85, 90 (2d Cir. 1958) (quoting
Precision supra at 814-815)"



In International Union v. Local Union No. 589, 693 F.2d 666,
111 R.R.M.(BNA) 3106, 95 Lab., Cas. ) 13, 879 (U.S.C.A. 7 Cir.
1982), Honorable United States Court of Appeals Circuit Judge
Eschbach wrote the opinion of the Court holding:

"The International Union is chargeable with ‘unclean hands' in two
regards:

«vs regional represcntative [anelogous to members of the
Commission: SPILLANE and JANGHORBANI] with knovledge [of wreng
doing] ...

+so and in spite od [a third party, analogous to Respondent]
bringing attention to weongdoing [fraud, tax evasion and perjury
in the JCR LLC DEAL] appointing [approving)] the seme individual
[weengdoer: analogous to the BUYERS/OWNERS]™

"Moreaover, in a case such as this one, which touches on ‘public
interest as well as the private interest of the litigants [the
clean hands] doctrine assumes even wider and more sigmnificant
proportions. Precision Instrument, supra, 324 1.S. at B815, 65
$S.Ct. at 937, By 1its very natura, the relationship bhetwveen
International Union [BUYERS/OWNERS] and 4{ts 1local affiliaste
[SPILLANE arnd JANGHORBANI] is affected with 'public interest', and
public policy against bad faith dealings in this context warrants
denial of all relief plointiffs seek in the cass ... thia Court
concludes that all of plaintiff's clsims are precluded by the
'clean hands® doctrine.”

"Although the 'unclean hends' finding is sufficient of itself to
preclude plaintiffs from obhtaining any of the relief they seek, a
congsideration of the evidence pertaining top their financial
reporting and tax claims is warranted in order to raveal the full
extent of plaintiffs' equitable conduct.”




In Borden v, Occidental Petroleum, 381 F.Supp. 1178, 182
U.8.P.Q. 471 (U,$.D.C. S.D. [TX) 19740, Honorable Distriet Court

Judge Carl O. Bua Jr. held:

“"The applicant (plaintiff] was guilty of ‘unelean hande' asnd
pcacticed fraud.”

In Jeck Winter v. Xoratron, 375 F.Supp. ?, 181 ©U.%.P.0. 353
(U.5.0.C, N,D, [CA] 1974, Horcrable Disteict Court Judge Renfrew
helds

"The Court ... should rafuer o enfarze e natent {f 1t can be

ghown thea® [rlaiuziff) case into court with ‘unclean hands’."

In Hall v. wWepight, 125 P.Supp. 26%., 103 U.5.P.Q. 16, (U,S.D.C,
$.D. [CA] 1954), Yonorahle District Court Judge Mathes held:

“The rule i3 well asetahligh24 by Judys Seper (= Roof Rafining Co,
v. Universal 0il Products Co.: 'No nrinsiple is better settled
than the marim that he who comes into equity must come with ‘cleen
hands' amd keep them clean throughout the ocourge of the
litization, and that {f he violates the rule, he must he danied
all relief wvhat-so-aver may have boen the merits of his claim. 3
Cie., 158 PFP.24 514, 534-335. certiorari daniad: Unfversal 0{}
Products v. Villian “hicman Co., 1948, 333 11,8, 212, A9 3.Ct. 481,
93 L.Bd. 444°' Presisioo TJonstrument Mfg. Co. v. Autometive Co.,
1945, 324 0.8, 805, 83 S.Ct. 993, 89 L.B4. 1381; Hazsl-Atlas Glass
Co. v. Hartford Eaopire Co., 1944, 322 U.S, 238, 64 S.Ct. 997, 68
L.Bd, 1230; Morton Salt Co, v. G.%. Suppiger Co., supra, 314 U.S5.
at pages 6492-494, 62 S.Ct. 406; HKeyatone Driller Co. v. General
Excavator Co., 1933, 290 U.S&. 240, 248, 34 s.Ct. 146, 78 L,.E4.
293, 4as v. Coca-cola Co., 4 Cir. 1947, 163 F.2d4 505, 309
American Ins, Co. v. Scheufler, 8% Cir. 129 F.2¢ 143, 148,
certiorari denied, 1942, 317 U.8. 687, 63 s.Ce. 237, 87 L.E4. 3513
Rollman ¥fg. Co. v. Universal Hdw, WYeeks, 3 cie., 1916, 238 F,
568, 370."




PLAINTIFF AND COMPLAINANTS/CLAIMANTS ARE BARRED FROM BENEFITTING
GROUNDED UPON THE DOCTRINE OF "UNCLEAN HANDS"

Commencing in or about 2009, Plaintiff (i.e. SEC) commenced an
investigation of Raespondent by utilizing its unbridled subpoena
powers, issuing Subpoenas Duces Tecum ("SUBPOENAS") to Respondent
and the companies of which he was affiliated. The SUBPOENAS
legally forced Respondent ¢to provide, as admitted by the
Plaintif€, SEC, in its May 19, 2016 letter (EXHIBIT G), with the

following:

1. 790,000 pages of documents (or approximately 30 banker's
bokes)e ... astimated cost of printing to bae approximately

$6,800."

2. "approximately 8.45 million pages at an approximate cost of
$507,00C."

3. "approximately 63.4 million pages at an approximate cost of
$3.8 million."

In total, the SEC, utilizing its subpoena powars, legally
forced Respondent to produce approximately 71,940,000 pages of
documents, for discovery purposes, at an estimated cost of
$4,313,000, as admitted by the Plaintiff (See EXHIBIT G).
Unquestionably, the Plaintiff's SUBPOENAS vere unreascnable,
oppressive, excessive in scope and unduly burdensome. Commencing
in or about May 2016, Raspondent submittad discovery requests to
the Plaintiff as well as several Judicial Subpoenas Duces Tacum
“JUDICIAL SUBPOERAS"), to provide relevant material to Respondent
for use in his defense, to the Court for ezxecution, since
Respondent, a non-attorney, lacks subpoena powers. To date, the
Plaintiff has failed to provide Respondent with all the requested
relevant wmaterial and the Court has not executed the JUDICIAL
SUBPOENAS, thereby, denying Respondent his Constitutionally
protected Due Process rights.



As praviously stated, commencing in or about 2009, the
Plaintiff, SEC, commenced their thorough investigation of
Respondent, finding absolutely no violations of Federal or State
Securities Law or other laws as well as determining that the real
estate transaction in the JCR LLC DEAL was not an "investment
contract"” and, thereby, not a security. This fact is evidenced by
the Plaintiff, SEC, failing to deny Respondent's No Action Letter,
cegarding the subject matter, submitted to the SEC, in or about
2009, by Respondent’'s attorney, Bradford Tiernan Esq. ("TIERNAN"),
copy of this relevant exonerating material, was respectfully
requested by Respondent in his discovery demands to the Plaintiff
and JUDICIAL SUBPOENAS. This purposefully undisclosad relevant
axonerating material, proves beyond a preponderance of evidence,
that the real estate transaction in question, that is the focal
point of the Plaintiff's case at bar, is not an "investment
contract’ and, thereby, not a security. Therefore, the Plaintiff,
SEC, lacks authorization to prosecute Respondent, accordingly. The
Plaintiff's aad Court's denlal to provide exonerating evidence to
Respondent to use in his defense of the Plaintiff’'s allegations
contained in the OIP, proves that the pacties have "unclean hands"
and, hence, the Honorable Couzrt snould dismiss the Administrative
Procsediag ("AP"), accordingly, based on the doctrine of '"unclean

hands ",

PLAINTIFF HAS FULL KNOWLEDGE THAT CLAIMANTS/COMPLAINANTS
ARE GUILTY OF FEDERAL AND STATE CRIMES OF
FRAUD, TAX EVASION AND PERJURY AND THEREFORE
PLAINTIFF IS BARRED FROM OBTAINING RELIEF
DUE TO THE DOCTRINE OF "UNCLEAN HANDS"
BASED UPON THE FACT THAT THEY ARE ACCESSORIES TO THF CRIMES

Unquestionably, Plaiatiff has full Ynowledge that all
Complainants in Criminal Case indictment No. 2710-2012 ("CRIMIFAL
CASE") and Claimants in Civil Case Index No. 29681-2012 ("CIVIL
CASE"), implemented tax deferred real estate exchanges, pursuant
to 28 C.F.R. §1031, more commonly known as a "1031 EXCHANGE".



Plaintiff's knowledge, which was obtained during the SEC's
investigation, which wase orovided by Respondent, Financial
Industry Regulatory Authority ("FINRA"), Suffolk County District
Attorney ("SCDA™), United States Depactment of Justice ("DOJ"),
United States Federal Bureau of Investigation ("FBI"), United
States Postal Service ("USPS”), and United States Internal Revenue
Service ("IRS") as well as State Departments of Taxatiou and
Finance, reveal tnat all Complainants/Claimants Ffiled their
personal and/or cocrporate 2008 or 2009 Federal and State tax
returns, disclosing ownership of the real estate, located on
Delignt Road, Lawndala, NC ("PROPERTY"), as their Replacement
Property ("RPP"), in conformance of laws, rules and regulations,
regarding 1031 EXCHANGES. Plaintiff’s attorneys, Alexander
Janghorbani Esq. (JANGHORBANI") and Margaret Spillane Esq.
("SPILLANE"), attended law school, at which, they were taught that
if a taxpayer (i{.e. Complainants/Claimants) attempt to implement a
1031 EXCHANGE, but it fafls because he/she cannot receive deeded
ownership finterest in a RPP within 180 days, commencing om the
date tha taxpayer sold hia/her Relinquished Pronerty ("RLP"), the
taxpayer must amend both their Federal and State tax returns as
waell as vay unpaid taxes, penalties and interest on the sale of
his/h=zr RLP. Furthermora, JANGHORBANI and SPILLANE have personal
knowledge that JCR LLC paid the Complainants/Claimants
approximately $500,000 in option payments (See EXHIBIT F) of which
tha Complainants/Claimants knowingly, willingly and intentionally
did not amend their Federal and/or State tax retugns and,
concurrently, pavy the wunmpaid taxes, penalties and interast
estimated to exceed $4,000,000, increasing daily. The fact that
JANGHORBANT and SPILLANE had full knowledge that the SCDA's
alleged theory of alleged invalid PROPERTY deeds, upon which
Respondent was convicted in the CRIMINAL CASE, coupled with the
Claimants/Complainents not awmending their personal and corporate
tax rceturns, theraby, committing Federal and State crimes of
fraud, tax evasion and perjury, implicate JANGHORBANI and SPILLANE
are accessories the crimes. :



Therefore, Reopondent respectfully zequests that. the Homeeable
Court dismiso the Admimistrative Proceeding ("AP") grounded upon
the doceeine of "unclean hands™, preventing tae Plaineiff’s from
bemefiting from their ova immoral and uynsthical asts im wiolation
of the American Bar Assosiation’s Code of Profesgsional
Respensibility as well as the Rew VYozk State Code of Profassional
gopduck.



RESPONDENT HAS A SUBSTANTIVE DUE PROCESS RIGHT TO BE
PROVIDED THE RELEVART MATERIAL RESPECTFULLY REQUESTED

PURSUANT TO RULE 230 AND JUDICIAL SUBPOENAS DUCES TECUM

Respondent has a Constitutional right to ebtain evidencs which
bears upon the determination of edither guilt or innocence
(California v. Trombetta, 467 U.S. 479, 485, 104 S.Ct. 2528, 2532,
81 L.Ed.2d4 413 (U.S.S5.C. 1984) (Due process abuse of Forth
Amendment requires prosecution to turn over exculpatory evidemce)
(citing Brady v. Maryland, 373 U.S. 83, 87, 83 S.Ct. 1194, 1196~
1197, 10 L.Ed.2d 215 (U.S.S.C. 1963); United Stores v. Aqurs, 427
U.S. 97, 112, 96 S.Ct. 2392, 2401-2402, 49 L.Ed.2d 342 (VU.S.S.C.
1976)), and a Sixth Amendment right to due process. A defendant
has both the right to obtain the evidence and to require its
production (See U.S. v. Beckford, 964 F.Supp. 1010, 1018-1019
(E.D. [VA] 1997) (citing In re Martin Marietta Corp., 856 F.2d
619, 621 (U.S.C.A. 4th Circ. 1988).

In Smith v. City of Pittsburgh, 585 F.Supp. 941 (U.S.D.C. [PA]
¥.D. 1984), the Honorable United States Distriect Court held:
"Notiece and hearing are quintessence of proceedural due procaess

«es [Respondent] was entitled to ... a recasonable time to
raespond."”

In Hall v. State of Maryland, 433 P.Supp. 756 (U.S.D.C. [MD]
1977), the Honorable United States District Court held:

"The inmate will be given reasonable time to respond”



"The First Amendment provides in part:'Congress shall make no law
[against] ... the right of the People ... to petition the
Government for redress of grievances'. Additionally, that right is
guaranteed as an 2lement of due process and may be asserted by a
person held in confinement. In Crusz v. Beto, 405 U,.S. 319, 321, 92
s.Ct. 1079, 1081, 31 L.Ed.2d 263 (U.S.S.C. 1972), the Supreme
Court, in a per curiam opinion, has cautioned and also stressed:

‘Federal Courts sit ... to enforce the Constitutional rights of
all persons, including prisomers. Persons in prisen, like other
individuals, have the right to petition the Govarnment for redress
of gricvances which, of course, includes access of priscmers to
the courts (Johnson v. Avery, 393 U.S. 483, 485, 89 S.Ct. 747, 21
L.Ed.2d 7183 Ex parte Hull, 312 U.S. 546, 549, 61 S.Ct. 640, 641,
85 L.BRd. 1034; Younger v. Gilmore, 404 U.S8. 15, 92 8.Ct. 250, 30
L.Ed.2d 1423 Gilmore v. Lynech, 319 F.Supp. 105 (v.S.D.C. [cCA]
R.D.); Bounds v. Smith, (U.S.S8.C. {NC] 1977)."

In the case at bar, the Respondent respectfully requested to be
provided rolevant material, by submitting a demand, pursuant to
Rule 230, as well as submitted several Judicial Subpoenas Duces
Tecum ("SUBPOENAS") te the Court for exsescution, due to the fact
that Respondent, unlike Plaintiff, lacks subpoena povers. The
relevant material requested by Respondent will enable him to
adequately and effectively —respond to Plaintiff's false
allegations 4in 1its Order Instituting Proceedings ("OIP") and
fortify his defense. Denial of the Court to execcute the SUBPOEHNAS
on behalf of Raspondent. who lacks subpoena powses to issue same
himself, comstructively violated respondents Cosntitutional right
of Due process.



RESPONDENT'S THIRD DEFENSE
PLAINTIFF HAS AN FIDUCIARY ORLIGATION
PURSUANT TO 17 C.F.R. §200.54 and §200.55
TO DETERMINE WHETHER RESPONDENT'S CONVICTION
WAS OBTAINED IN VIOLATION OF FEDERAL AND NEW YORK STATE CONSTITUTIONS

Unquestionably, Plointiff's case against Respondent is basad
upon Respondent's conviction in the CRIMINAL CASE, which was
obtained in violation of both the Constitution of the United
States of America and the New York State Constitution. Title 17 of
the Code of Federal Regulations, Sections 200.54 amd 200.35
mandate, that ‘“members of the commissien [SEC]" such as
JANGHOBANI, SPILLANE and SEC emplovee, Administrative Law Judge,
-James E. Grimes, "caeefully guard against any infringement of the
constitutional rights, oprivileges, or {mmunities of those
{Raspondent] who are subject to regulation by the Commission
[sEcl".

In fact, 17 C.F.R. §200.55 specifically states:

“In administering the law [Administrative Proceeding)] members of -
this Commission [SEC] should vigorously enforce compliance with
the [Constitutional] law by all persons [SCDA] affected thereby
[Respondent].” ‘

“In the exercise of thelr ([SEC members] judiecial functions,
‘membars shall honestly, fairly and impartially determine the
{Constitutional] rights of all parsons under the [Constitutional]
law." '

Respondent's criminal conviction was undeniably obtained upon
the following violations of nis Federal and New York State
Constitutiounal rights:



REPONDENT WAS HELD WITHOUT BAIL AND
THEREAFTER, EXCESSIVE BAIL, IN VIOLATION OF

RESPONDENT'S FIFTH, EIGHTH AND FOURTEENTH AMENDMENT RIGHTS

Even though Respondent appeared approximately 26 times before
the court, since being first arrested on July 11, 2011, when
Respondent was‘ re-arrested on October &, 2013, based on
Prosecutor's falsa statements and appeared before Justice Fernand
Camacho, he was held without bail and thereafter, an excessive
$3,000,000 bail was set by Justice J.J. Jones, depriving
Reapondent of hias liberty, in violation of Article I, Section 6 of
the New York State Constitution and the Fifth, Eighth and
Pourteenth Amendments of the Constitution of the United States of
America.

The Fifth Amendment states:
“"No person shall be ... deprived of ..., liberty ... without due
process of law"

The Eighth Amendment states:

“Exceosive bail shall not be required”

The Fonreeeﬁeh Amendment states:

"No state shall ... deprive any person of ... liberty ... without
due process of lawj nor deny to any person withinm its jurisdictiocn
the equal protection of the laws"



PROSECUTOR EMPLOYED AND UTILIZED ILLEGAL SEARCH AND SEIZURE

IN _VIOLATION OF RESPONDENT'S FOURTH AMENDMENT RIGHTS

On or about June 20, 2011, the Suffolk County Police Department
("SCPD”) euccuted an illsgally obtained search wvarrant, that was
not supported by "oath or affirmation” or reviewed by or sigmed by
a judge, prior to SCPD's execution thereof, searching Respondent's
rasidenee and seizing computers, hard drives, and a plethora of
other documsnts, that were utilized against Respondent in the
CRIMINAL CASE, in vioclation of Article I, Section 6 of the New
York Comstitution and the Fourth Amendment of the Federal
Constitution, which states:

"The right of the people to be seacure in their persons, houses,
papers and effects, against unreasonable searches and sgeizures,
shall not ba violated, and no [{Search] Warraots shall issue but
upon probable cause, supported by Oath or affirmation”

THE RESPONDERT'S INDICTMENT WAS DEFECTIVE

IN VIOLATION OF RESPONDENT'S FIFTH AMENDMENT RIGHTS

The Respondent’'s Indictment imn the CRIMINAL CASE is defective,
gerounded upon the fact that the Foreman of the Gramd Jury and the
District Attorney of Suffolk County did not sign same, purfsuant to
Criminal Procedure Law ("CPL") Sections 200.50(8) and (9).

The Fifcth Amendment statess

"No person shall be held to answer for a capital, or otherwise
infamous crime, unless on ... indictment by a Grand Jury"



RESPONDENT WAS DEPRIVED OF HIS PROPERTY IN VIOLATION OF
RESPONDERT'S FIFTH, SIXTH AND FOURTEENTH AMENDMENT RIGHTS

After Respondent was convicted of a crime),hat he did pot
commit, which wae obtained in violation of Respondent's
Constitutional rights, as described herein, the trial court judge,
deprived Respondent of his property, by 4ssuing an Oeder
commanding Respoandent to pay §$2,975,000, without Due Process,
failing to conduct a hearing to determine the proper restitution
amonnt, if any, which is the 32,975,000 {8 erroneous, pursuant to
Supreme Court Justice Emeraon's May 1, 2014 Decision and Order
(EXHIBIT F).

RESPONDENT WAS DERIED A SPEEDY TRIAL

IN VIOLATION OF THE SIXTH AMENDMENT AND CPL §30.30

Respondent was arrestad on July 11, 2011, indicted on November
2, 2012 and commenced trial on October 8, 2014. The Sixth
Amendment states:

"In all criminal prosecutions, the accused shall enjoy the right
to a speedy trial”

New York Criminal Procedure Law ("CPL") Seetion 30.30, fuether
definas the Sixth Amendment, mandating that an accused person must
be brought to trial within one hundred eighty (180) days from
arrast. In the CRIMINAL CASE, commencing on July 11, 2011 and
commencing trial on October 8, 2014, approximately 2,083 days
lapsed, well 1in excess of the 180 day time 1limit, therefore,
Respondent was denied his speedy trial rights.



RESPONDENT WAS NEVER INFORMED THE NATURE OF THE ACCUSATION
IN VIOLATION OF RESPONDERTS SIXTH AMENDMENT RIGHTS

Respondent was erronaously indicted, es previocusly discussed
herein, on November 2, 2012. However, the 4indictment 1lacked
specificity to permit Respondent Ro adequately and effectively
defend the Prosecutor's allegations. Respondent's attorney served
the Prosecutor a Bill of Particulars, in order to further clarify
and amplify the charged contained within the Indictment, but the
Prosecutor refused to furnish Defendant with this esseantial
information. The Prosecutor surprised Respocdent at trial, with
her theory that the PROPERTY deeds (EXHIBIT E) were allegedly
invalid, such that Respondent did not have sufficient time to
locate a title expert in the State of North Carolina, where the
PROPERTY is lecated, to testify that the deeds were in fact valid,
Recently, Respondent has received exonerating evidence (EXHIBIT
H), that the PROPERTY deeds are, in fact, valid, by an skilled,
knovledgeable and experienced title expert in North Cerolina and,
thereby, Respondent is actually innocent of the charges of which
he was convicted. Respondent will be submitting a motion, shortly,
pursuant to actual 4{innocence, to hopefully, God willing, be
released from prison by Christmas.

The Sixth Amendment stages:

"In all criminal prosecutioms, the accused shall be ... informed
of the nature and the cause of tha accusation"



By the SCDA Prosecutor intentionally failing te provide
Respondent with ¢the afore-described rvelevant information, such
that the Respondent could not adequately and effectively provide a
defense to the Prosecutor'’s allegations, Grand Larceny and Scheme
to Defraud, against him, in the CRIMINAL CASE, based on the
allegation, that the deeds are invalid, which could have been
easily corrected by refiling a correction dead, if necassary, with
a $20.00 filing fee. Due to the fact the Respondent was nevar
provided sufficicnt informatfon, that the Respondent's orime was
grounded upon invalid deeds, ia which to form an adequate aad
effective defanse, in the CRIMINAL CASE. Prossccutor viclated
Raspondent's Sixth Amendment rights. :

Factually, Respondent never received any of the funds
associated with the BUYER'S (i.a. Claimants/Complainants) purchase
of the PROPERTY, until after the real estate closing, whiech was
conducted by Sallers' STAMEYS and BUYER'S attorney, Cathleen
Quian-Rolan ("NOLAR"). The Honorable Court should fully understand
that {f the PROPERTY deads were invalid, the origionel Sellers,
STAMEYS and KIMMELS would have bdaen both paid for the purchase of
the PROPERTY as well as still own thae PROPERTY. Thereby, the
Respondent would not have fimancially benecfited from the crime of
Grand Larceny because he would not have ownership of the PROPERTY.
In essence, the entire CRIMINAL CASE doss not make logical sense
for Raespondent to risk violating the law without receiving any
financial benefit. Throughout the 56 years of Respondent'’s 1life,
he has bean accused of many things, and unjustly convicted in the
CRIMINA CASE, but Respondent has never been accused of being
stupid, which would be obvieus, if he actually commitzed the
crimes for the financial benefit of another, not himself.



PROSECUTOR CONSTRUCTIVELY PREVERTED RESPONDERT FROM CONFRONTINGC
THE COMPLAINANTS AS WELL AS HAVING WITNESSES TESTIFY ON HIS BEHALF

s IN_VIOLATION OF THE SIXTH AMENDMENT

The SCDA Prosacutor constructively prevanted Respondent's key
wvitness, Donna White (“D.WHITE") from testifying on his behalf and
presenting exonerating evidence. The Prosecutor, intimidated her,
in violation of New York Penal Law ("PL") Sectiom 215.10, that if
she testified on Respondent's behalf, the Prosecutor threatened to
continua prosecuting her on false echarges, which Prosecutor has
full knovledge that the criminal charges were both false and
D.WHITE could not be held liable for the crime accused, pursuant
to PL §187.01. The Prosecutor and other Prosecution witnesses,
referred to D.WHITE and/or her company First Rational Qualified
Intermediary Corporation ("FNQI"), approximately one hundred (100)
times during the criminel trial. D.WHITE was John Cline Reservoir
LLC's, the company Respondent is managing member, bookkeepar and
office manager. D.WHITE had intimate knowledge, that the BUYERS
{(1.e. Complainants/Claimants), not only agreed in writing (i.e.
EXHIBITS A, B and C) to purchase the PROPERTY but also personally
eand/or on behalf of his/her company, exzeacuted numerous other
documents with D.WHITE'S company, FNQI in order to purchase the
PROPERTY. In addition, D.WHITE was personally presant when some of
the BUYERS signed the afore-described documents as well as filed
all originals of sajid documents.

The Sixth Amendment states:

"Ia all crimimal prosecutions, the accused shall enjoy the right
to ... be confronted with witnesses against himj; to have a
compulsory process for obtaining witnesses in his favor"



In addition to the Prosecutor constructively preventing D.WHITE
" from testifying on behalf of Respondent at trial in the CRIMINAL
CASE, the Prosccuter also threatened and/or intimidated numerous
other witnesses, including but not limited to: STAMEYS, Debbie
Clary, Bradford Tierman, Preston Tricber, Barbaca Fiegas, Raymond
Caliendo, Alan Lichtonstein, and several others. The SCDA
Prosecutor's egregious acts are not only in viclation of Penal Law
§215.10, but also, viclated Respomdent‘’s Sixth Amendment right to
call witnaesses to testify on his behalf,

Purthermore, two of the alleged Complaints in thse Indictment in
the CRIMINAL CASE, Albert Abney and Patrick HMitchell, never
testified at the Grand Jury, prior to Respondent's Indictment nor
testified at the trial. Hence, Respondent was deprived of his
Constitutional rights, pursuant to the "Confrontation Clause"
contained in the Sixth Amendment of tha Federal Constitution.

RESPONDENT WAS DEPRIVED OF
LEGAL COUNSEL OF HIS CHOICE AND
RESPONDENT'S COURT ASSIGNED LEGAL COUNSEL
WAS IREFFECTIVE AND INADEQUATE
IN VIOLATION OF THE SIXTH AMENDMENT

On September 25, 2012, SCDA seized all of Respondent’s and
other defendant’s assets and funds in the CIVIL CASE. This caused
Respondent's legal counsel, Randy Zelin Esq. ("ZELIN™) to submit a
motion to vithdraw from legally represeontating Respondent, who was
asaigned a public defender, pursuant to Mumicipal Law §722, vhich
statutory mandates a maximum ecapitation rate of 32,400 for legal
representation. Respondent’s CRIMINAL CASE is the most eemplicéted
litigated real estate in the history of the United States and the
trial took over 7% weeks. An attornaey would have had to spemd at
least 100 hours familiarizing himseclf with the case, 50-100 hours
praparing for trial and over 200 hours of trial time (i.e. 7%
- weeks), cumulatively totalling approximetely 350 to 400 hours in
total time spent on the CRIMINAL CASE.



Therafore, 1f the Respondent's legal counsel spent the required
time to be effective and adequate, he would have only earned about
$6.86 per hour, which is belov minimum wage, rather than CASSAR'S
normal and customary rate of $250.00 per hour. Hence, CASSAR could
only spend less than 10 hours on the CRIMINAL CASE, billing at his
normal and customary rate (i.e. $2,400/8250 <« 9,6 hours).
Therefore, the Respondent's lagal counsel, Christophar Cassar Esq.
("CA8SAR"), could not adequately and effectively represent
Respondent in the CRIMINAL CASE, in violation of the Sixth
Amendment, which protects & criminal defendant by mandating that
he be represented by adequate and effective lagal counsel. In
summary, Hew York State Municipal Law §722, which places an
unrealistic capitation rate of $2,400, on legal rapresentation of
a crinminal defendant, violates the Federal Constitution’s mandate
of adequate and effective "assistance of counsel for his defense".

RESPONDENT WAS IMPOSED EXCESSIVE FINES
IN VIOLATION OF THE SIXTH AND EIGHTH AMERNDMENT

The Eighth Amendment states:

“Excessive bail shall not be required, nor excessive fines
imposed”

On January 29, 2015, the trial court in the CRIMINAL CASE
imposed $2,975,000 in restitution, without a hearing, in violation
of Respondent's Sixth Amendment right of Due Process and Eighth
Amendment, excessive fines, of the Constitution of the United
Statas of America. In fact, Respondent vas ordered to cumulatively
pay restitution in the amount of $750,000 for two(2) Complainants,
Albart Abmey and Edilberto Santos, who both rafused to testify
against Respondent at the Grand Jury and trial in the CRIMINAL
CASE. In addition, John Cline Reservoeir LC ("JCR LLCY) paid

Complainants/Claimants approximately $500,000 in option payments



(EXHIBIT F), that were not credited toward the amount {n
restitution amount. Furthermore, Supreme Court Justice Elizabeth
H. Emerson, thoroughly analyzed the evidence in both the CRIMINAL
CASE and CIVIL CASE and determined that the Claimants (i.e.
Complainants) 'received what thay bargained for" (EXHIBIT F),
deeded (EXHIBITS D and E) owneeship interests in the PROPERTY. The
validity of the deeds were confirmed by expert, Matthew Schweizer
(EXHIBIT H), end thereby, the Complainants in the CRIMINAL CASE
did not realize any financial loss what-so-ever. In fact, the
Complainants (i.e. BUYERS) received approximately $2,250,000 more
than the amount of funds that they utilized to purchase the
PROPERTY. In fact, the BUYERS received approximately $1,750,000 in
financial benefits from their 1031 EXCHANGES as well as an
additional §$500,000 in option payments paild by JCR LLC to
Claimants (i.e. BUYERS) (See EXHIBIT F).

SUMMARY

In summary, "members' of the SEC, such as JANGHORBANI, SPILLANE
and Administrative Law Judge, James E. Grimes, are legally
obligated, pursuant to Title 17 of the Code of Federal Ragulations
Sections 200.54 and 200.55 to ‘"carefully guazd againat any
infringement of the constitutional ©rights, privlieges, or
immunities of those [Respondent] vho are subject to regulation by
the Commission [SEC]" and "in administering the law
(Administrative Proceeding] members of this Commission [SEC)
should vigorously enforce compliance with the [Constitutional] lawv
by all persons [SCDA] affected theareby [Respondent]" as well as
"in the exercise of their [SEC members) judicial functions,
members shall honestly, fairly and impartially determine the
[Constitutional] rights of all persons under the [Constitutional]
law", Therefore, the Court has a legal obligation, pursuant to 17
C.F.R. §200.54 and §200.55 to "guard against any infringement of
constitutional «rights" of Respondent and fully adjudicate
Respondent's afore-described allegations of Constitutional
infringement by the SCDA and others, resulting in Respondent's
unjust conviction in the CRIMINAL CASE, which is the basis of

Plaintiff's allegations in this Administrative Proceeding.



THEIR WOULD BE A GRAVE MANIFEST OF IHJUSTICE 1P THRB
COURT OVEALOORED THE PLAINTIFF'S ADUSE OF DISCRETION
AHD &CQU!ESCED TO TRE HOST DRASTIC BARCTIOR &VﬁlLABLE

There is o plethore of Pederol cese lavw which ctates thai the
Plalatiff, SEC, hes s duiy to articulate carofully the grounds of
it rcoesoning 48 oeehs the @mest drostic seoasticn oagainst
Respendent as wellk as why a lesser sanction will netl suffice, 1In
fact, the Honorable United Statos Coupt of Appeale Judge Tjofler
vrote the Couet's opieriocs in Steadmem v, SBC, 803 7.2d 1126, 1140
(U.8.C.A. 32h Ciee. 1979) that the SEC gpust prove by “clesr and
couvincing evidenee” why 48 1o in the “pudblic's best iatecest”
thags the RAcnpondont should receive such a sevoere saseticn of a
iifotine bos from the Beccuritics Iadustry, The Honoradble Court ia
Staodman oupea., oroated a osix({d) part tess, mose commonly haown
as the S%eadmsa Wullifoetor Tast, that the Plaintiff pust consides
and prove, boyoad a propoadegonse of ovidonoco, esch ead every
olement pgior to o sauctica boing ioposed oa o Reapoadons. The
fastore ars as fellowo:

PACTOR $1: How ogreglious wag the Racpesdont'’s cations?

PACTOR 92: Yas the aatuce of the {afraction sa Loolatod event er
regugront in ocature?

PACTOR €31 What was tho dogree of Sceisotor iavelvad?

PACTOR $#4: Bhat 45 the degerec of Respendent's essurapses egefiast
future violations?

FPACSOR ¢S: Uhat L9 the Respondent’'s rocognition of the wrongful
sature of tho viclation?

PACTOR #6: Yhot is the likeliheod that the Respoadent's cscupation
will preseat oppogetusities for futuse vielotions?

FACTO



STEADMAN TEST FACTOR #1
HOW RGREGIOUS WAS THE RESPONDENT'S ACTIONS?

The question of "How agregious was Respondent's Actions?®™ {is
easily answered by the proof and facts presented herein.
indisputably, the Complainants in the CRIMINAL CASE, personally or
on behalf of their company, executed numerous documents (EXHIBITS
A, B and C; FRQI documents, Federal and State tax returns
ioplementing 1031 EXCHANGES etc.) with the intent to purchase the
PROPERTY and receive deeded (EXHIBITS D and E) Tanant-In-Common
("TIC") ownership interests therein. During the trial im the
CRIMINAL CASE, the SCDA Prosecutor surprised the respondent and
his legal counsel, with a previcusly undisclosed theory alleging,
that the PROPERTY deeds were invalid, resulting in Respondent's
criminal conviction. The PROPERTY deads (EXHIBITS D and E) have
recently been proven to be valid and, thereby, no egregious act
was committed by Respondent. Hence, the first Factor of the
Steadman Test is not satisfied.

STEADMAN TEST FACTOR #2
WAS THE NATURE OF THE INFRACTIOR AN ISOLATED INCIDENT OF RECURRENT?

Respondent was licensed to practice in the Securities Industry
for approximately ten(10) ycars and was a licensed real estate
professional for over thirty fiva(35) years, prior to the event of
the real astate transaction invoiving the PROPERTY. During
Respondent's tenure, he made thousands of recommeandations to
clients, representing hundreds of millioms of dollars in aasets.
To date, Respondent never received one client complaint while
licensed in the real estate industry for approximately thirty
five(3S5) years. Even though, Respondent raceived several client
complaints to the Financial Industry Regulatory Authority
("FPINRA"), not one complaint proved, beyond a proponderance of
evidence that Respondent committed any wromg doing.



In fact, FINRA violated Respondent's Due Process rights, by
illegally obtaining default judgments against Raspondent, without
furnishing Respondent with prior notice of a complaint and/or
notice of a hearing, to enable Respondent to defend himself.
Furthe=more, im or about 2007, two(2) or three(3) persons, out of
the hundreds of Respondent's clients, submitted complaints against
Respondent and FINRA notified Respondent of same. Respondent
vigorously and successfully defended the complaints and FINRA
found no wrongdoing by Respondent. However, in FINRA's continued
course of misconduct, FINRA continues to publish the complaints as
“pending”, rather than Respondent was found to not guilty of any
wrongdoing, after approximately ten(10) years from the comclusions
of the investigations concerning the complaints,

In order to be provided the relevant material, for Respoandent
to adequately and effectively prepare a defense against
Plaintiff's false allegations, Respondent submitted a Judicial
Subpoena Duces Tecum (''SUBPOENA") to the Hearing Officer, James E.
Grimes, respectfully requaating FINRA to provide the afore-
described relevant material. To date, tha Court has failed to
execute the SUBPOENA, tharedby, denying Respondant’s
Constitutionally protected Due Procaess cights.

FACTOR #3
WHAT IS THE DRGREE OF RESPONDENT'S SCIENTER INVOLVED?

Black's Law Dictionary defines "scienter” as:

YA degree of knowledge that makes a person legally responsible for
the consequences of his or her act or omission; the fact of an act
having been done knowingly as a grouad for oivil damages or
criminal punishment (i.e. "Mens Rea").

A mental state consisting of an intent to deceive, manipulate or
defraud.” ,



The United States Supreme Court held in Ernest & Ermest v,
Hochfelder, 6425 U.S. 185, 96 S.Ct. 1375 (U.S.8.C 1976), that to
establish a claim under securities law, a Plalotiff must prove,
beyond a preponderance of evidence, that the Respondent must have
acted with scienter (i.e. Knowledge and intent).

Grounded upon tha indisputable evidence presented herein, the
Complainants (i.e. BUYERS) in the CRIMINAL CASE, as wall as the
STAMEYS, each executed a Power of Attorney (POA: EXHIBIT B) and a
Dual Representation Agreement (DRA: EXHIBIT C), authorizing
Cathleen Quinn-Nolan Esq. ("NOLAK") to represent them at closing
in order to purchase the PROPERTY. NOLAN; exercising her
authority, pursuant to the POA and DRA, representing the STAMEYS,
axecuted deeds om their behalf, transferring ownezship from the
STAMEYS to the Limited Liability Companies, John Cline Reserveoir
(I - X) LLCs, that NOLAN formed on the BUYER'S (i.e.
Complainant's) behalf. Thereafter, NOLAN, filed the PROPERTY
deeds, via an agent, with the Register of Deeds, im Cleveland
County, NC, who, in compliance of her Public Officer duties,
accaeptad the PROPERTY deeds as conforming £o all applicable North
Carolina State and Cleveland County Lave rogarding same, prior to
recording the PROPERTY deeds.

Even in the scenario that the SCDA Prosecutor's theory was
corecect, that the PROPERTY deeds were invalid, which has been
proven to be false (EXHIBIT H), Respondent had no kaowledge of
same nor did Respondent have any intent to deceive, manipulate or
defraud BUYERS (i.e. Compleinants), mandatory elements of
scienter, because Respondent could not benmefit from {invalid
PROPERTY deeds, based on the fact that the original owners, the
STAMEYS, would remain in title (i.e. Ownership) of the PROPERTY
not Respondent. Therefore, Respondent lacked the necessary element
of scienter and the FACTOR #2 of the Steadman Multifector Test is
not satisfied.



STEADMAN TEST FACTOR #4

WHAT IS THE DEGREE OF RESPONDERNT'S

ASSURANCES AGAINST FUTURE VIOLATIONS?

Respondecnt is fifty-eight(58) years young and had absolutely no
prior criminal record, before the CRIMINAL CASE. Due to the fact
that Respondent spent over a half century not committing amy
crimes or deceiving, manipulating or defrauding his clients, it is
unlikely he would commit scienter in the future. Respondent has
alwvays believed that unethical and immoral persons workiag in any
profaession, such as the Securities Industry or Law, have a
fiduciary responsibility, not only uphold the law, but adhere to a
much higher standard of aethics and morals, in order promota the
professionalism of their occupation. For this reason, Respondent's
allegatiens against JARGHORBANI'S and SPILLANE'S aiding and
abetting the Complainat’s commissions of both Federal and State
crimes of fraud, tax evasion and perjury, by failing to notify ths
proper authorities, is egregious and, thereby, the Plaintiff
enters Court with "unclean hands". Based on the Respondent's clean
record and fulfillment of his professional obligation to the
BUYERS (i.e. Complainants), to consummate the purchase of the
PROPERTY, receiving valid deeded (EXHIBITS D, E and H) ownership
intereats therein, FACTOR £#4 of the Steadman Test is pnot
satisfied.

STEADMAN TEST FACTOR #5

WHAT IS THE RESPONDENT'S RECOGNITIOR
OF THE WRONGFUL RATURE OF THE VIOLATION?

The Respondent fully recognizes, that {if NOLAN intentionally,
knowingly and willfully deceived, wmanipulated or defrauded her
clients, the BUYERS (i.e. Complainants) into balieving that they
acquired valid deeded Tenant-In-Common (“TICY) ownership interests



in the PROPERTY, whereas NOLAN purpesefully committed the wrongful
act such that her clients, the STAMEYS, have received both paymént
for the PROPERTY as well as retained the ownership thereof,
scienter 18 present. However, it is NOLAN'S acieanter, not
Respondent's, since he did not receive amy financial benefit from
the PROPERTY deeds, if they were fianvalid, which they are not
(EXHIBIT H). Therefore, Respondent fully recognizes, as the Court
should also, that if scienter is present in the afore-described
real estate transaction ("JCR LLC DEAL"), it was NOLA¥ who
committad it, not, Respondent. Therefore, FACTOR #5 of the
Steadman Test is not satisfied.

STEADMAN FACTOR #6

WHAT IS THE LIKELIHOOD THAT THE RESPONDENT'S OCCUPATION
WILL PRESENRT OPPORTUNITIES FOR FUTURE VIOLATIONS?

Since Respondent voluntarily ralinquished his sscuritics
licenses in oz about 2009, Respondent has continued to work as a
professional in the real estate business which he has done
successfully, without one single customer complaint, for over
thirty-five(35) years, Due to the fact that Respondent is no
longer involved in the Securities Industry, it is unlikely that
Respondent's occupation will present opportunities for future
violations concerning the Securities Industry, especially, due to
the facts presented herein, that Tenant-In~Common ("'TIC") propecty
ownarship 1is not an investment contract and, thereby, not a
security under the jurisdiction of the Plaintiff, SEC. Thereforas,
FACTOR #6 of the Steadman Test is not satisfied.



CASE LAW IN SUPPORT OF RESPONDENT'S ARGUMENT

In Steadmen v. SEC, 603 F.2d 1126, 1140 (U,.S.C.A. Sth Cirec.
1979), the United States Court of Appeals hald that the Plaintiff
must prove by "elear and conviacing evidence", that the Respondent
should receive the most severs sanction, a lifetime bar from the
Securities Industry, is in the Public's interest.

In Steadman supra., Honorable United States Court of Appeals
Justice Tjoflat wrote the opinioen of the Court, holding:

"In our view, however, permanent exclusion from the [Securities]
industry is 'without justification in fact' unlaess the Commission
[SEC] specifically articulates compelling reasons for such a
[severe] santion.”

“To say that past misconduct gives risae to an inference of future
misconduct is not enough. What {18 required is a specific
enumeration of the factors im Stcadman's [Respondent‘'s] case that
merit permanent exclusion.”

"Yhen the Commission [SEC] imposes the moat drastic sanction at
its disposal [lifetime ban], it has a duty to articulate cacefully
the grounds for its decision, including sn explanation of why
lesser sanctions will not suffice.”

(See Aaron v. Seeurities and Exechange Commission, 446 U.S. 680,
100 S.et. 1945, 64 L.Ed.2d 611 (U.5.S.C. 1980) ([1]"Scianter is an
element of a violation of the Securties Exchange act of 1934 and
(2) acienter is an element of a violation of the Securities Act of
1933")



In McCarthy v. SEC, 406 PFP.3d 179 (U.S.C.A. 2nd Cire. [NY]
2005), Honorable United States Court of Appaals Justice Cardamone
vrota the opinion of the Court, holding:

"SEC's decision affirming sanction was deficient for failure to
provide reasoned basis from which Court of Appeals could conclude
that it was not arbitrary."” '

In Monatta Financial v. SEC, 390 F.3d 952 (U.S.C.A. 7th Cire.
2004), Hocorable United States Court of Appeals Justica Williams
wrote the opinion of the Court, holding:

"SEC sanctions [lifetime ban] were excessive"

“Court of Appeals will reverse Securities and Exchange Commission
[SEC] order praescribing sanctions upon finding that the SEC abused
its discretion (Sce Mister Disc. Stockbrokers v. SEC, 768 F.2d
875, 879 (U.S.C.A. 7th Circ. 1985); WHX Corp. v. SEC, 362 F.3d
854, 859 (U.S.C.A. D.C. Circ. 2004))"

“In assessing the appropriate sanctions, the Commiesions musg
consider ‘the egregiousness of a respondent's actions, the
isolated or recurrent nature of the violation, tha degree of
scienter, the sincerity of a rospondent's assurances against
future violations, the respondent's recognition that the violation
wvas wrongful, and the likelihood of recurring violations (Mometta
Financial Services, 2003 WL 21310330 at 9 (2003))"

(See also Decker v. SEC, 631 F.2d 1380 (10th Cire. 1980)3 Healey
v. Catalyst Racovery, 616 F.2d 641 (U.S.C.A. 3rd Circ. 1980))



In the case at bar, the Plaintiff provides absolutely no
evidence, other than Respondent's unconstitutionally obtained
conviction in the CRIMINAL CASE, that Respondent's lifetime ban
would be im the Public's intersst, especially, due to the fact
that Respondent made successful investment recommendations,
regarding hundreds of millions of dollars of client's assets, as
well as recommending to his clients 100% divestiture from the
stock market prior to the most recent erash in the mid 2000's,
unlike virtually all other sesimilarly licensed securities
representativas.

IN SUMMARY

The Plaintiff has failled to satisfy any of the required
elements of the Steadman Multifactor Test warranting Respoandent's
lifetime ban from the Securities Industry 4in the Public's
interest. In fact, Respondent has provided facts, that he made
thaousands of recommendations to clients, relating to hundreds of
millions of dollars in assets, including completely divesting all
of client's assets from the stock market, prior to its crash in
the mid-2000's, commenecing the 'Great Recession', which {3 proof
that the Respondent's presence in the Securties Industry, rather
than his absence, is in the Public's interest. The Courts
acquiessence of Plaintiff's requast of a lifetime ban against
respondent would grossly manifest injustice bacausa the SEC is
grossly abusing its descretion under the gulse of protecting the
Public's interest.




CONCLUSION

Respondaent has proven, by a preponderance of avidencs prasented
herein, the fellowing:

1. Respondent canmet adsequataly and effectively Answer the
Plaintiff’s allegations against Respondent, 4im the Oxder
Instituting Proceadings (“OIP"), upon which this Administeative
Proceeding ("AP") is grounded, without tha Plaintiff providing the
requested relavant discovery material, that Respondeant
respectfully requested, pursuant to Rulae 230, as well as the Court
executing the Judicial Subpoenas Duces tecum (''SUBPOENAS") for
additional relevant material in order for Respondent to presant am
adequate and effective defense. In fact, all EXHIBITS (I through
AD) referred to herein could not be providad by Respondent because
ha wvas not provided the relevant material, based omn the afore-
dascribad reasons, and/er the indigent Respondent, eould not
afford to make phetocopies of same, due to the fact that and an
"Authorized Advance 'Request" historically takes approximately
thiety (3) days or more to ba approved at Clinten Correctional
Facility - Ammax (“CCF") im order for Respondent to be provided
photocepies.

2. Respondent was constructively prevented from submitting the
Answar fortifying his defense to the Plaintiff's allegations
because CCF refuses to provide Respondent with sufficiant
quantities of plaiwm white paper, in violation of Federal Law that
vas Judiecially mendated in Bounds supra. as well as im violation
of the Now Yoek State Department of Corrections and Community
Seevicas ("DOCCS") Directive #4483, and therefeore, the Couet
should grant Respondent an Extension of Time, pursuamt to Rule
161, until such time as he receives the afere-desceibed relevant
material derived from the Plaintiff and the SUBPOENAS and CCF
provides Respondent with suffieient quantities of white paper to
prepare legal pleadingsa. ~



3. Plaintiff lacks authority, pursuant to Title 17 of the Code of
Federal Regulations, to prosecute Respendent, due to the fact that
Respondent relinqushed his securities license im or about 2009,
over s8ix(6) years from Plaintiff’s commeneement of this action
and, thus, this action is statutorily time barred.

4, Plaintiff lacks authority, pursuant to Title 17 of the Code of
Federal Regulations, to prosecute Respondent, due te the fact that
the underlying causation, upon which the Plaintiff grounds {ts
allegations, the Claimants purchase of real estate, is not an
“investment contract” and, thereby, not a security.

S. The Plaintiff, by virtue of their enmployes agents, Alexander
Janghobani ("JANGHOBANI") and Margaret Spillane ("SPILLANE") as
well as the Complainants, are barred from secakiang any equitable
relief, basad on the doctrine of "unclean hands”.

6. Plaintiff 4s barred from its rzaelief raequested grounded upon
Respondent's conviction in the CRIMINAL CASE was obtained in
violation of the Constitution of the United states of America.

7. Plaineiff 4s barred from obtaining any relief against
Respondent due to the fact that the Claimamnts "received what they
baggained for", valid deeded Tenant-In-Common ("TIC") ownership
ingterests in the PROPERTY as well as recalved approximately
$2,250,000 in financial bencfits more than the fumrds that the
Claimants utilized to purchasa the PROPERTY and, thus, Claimants
would be "unjustly enriched”, if the Court grants Plaintiff's
requasted relief.



RELIEF REQUESTED

Respondent respestfully requests that the Homorable Court grant
the following relief:

A. Dismiss the Administrative Procaeding, with prejudice, in faver
of Respondaent, grounded on the afere-described reasomns.

B. In the event that the Court decides mot to dismiss the AP, the
Respondent respectfully requests that the Court mandate the
Plaintiff to provide all of the discovery material Respoundent
raquested, pursuant to Rule 230 as waell as the Court execute the
Judicial Subpoenas Duces Teeum, that have repeatedly been
submitted to the Court, such that Respondent can adequately and
effectively preopare a defeonse to Plaintiff's allegations contained
in the Order Inetituting Proceedings ("0IP") and further grant
Respondent a fourteen (14) day Extension of Time, pursuant to Rule
161, commencing from the time the requested relevant material is
provided to Respondent.

C. the Couct to provide the time and means to investigate and
adjudicate Respondent's allegations that his coaviction weas
obtained in vielation of the Federal Constitution.

D. Dismiss the the AP on the grounds, that the Plaintiff is
exercising a "gross abuse of discretion”, pursuant to the Steadman
Multifactor Test, under the guise of "protecting the Public's
Interast", requesting Respondent to be banned from the Securities
Industey for 1ife, to cover up Plaintiff’s aiding and abetting
Complaint's commissions of Federal and State crimes of fraud, tax
evasion and perjury (i.e. Signing false tax rzeturns), grouanded
upon the faect that the Complaints failed to amend their PFaderal
and State tax returns as well as pay the associated taxes,
penalties and ipterest, based upon their "failed" 1031 EXCHANGES,
irn an estimated amount exceeding $4,000,000, increasing daily.

Dated: Octobar 4, 2016

“$a=£§§§§!!i§!l"

Peul Leon White II, Raspondent



